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Executive Summary 

 

The present Report collects findings gathered in the course of an internally and externally socio-

legal study, which lasted three years, and was entitled ‘Reflections on the Architecture of the 

European Union after the Treaty of Lisbon: The European Approach to Fundamental Rights’.  

 

The project focused on the relationship between the CJEU and the ECtHR following the 

ratification of the Lisbon Treaty and the future incorporation of the ECHR in the EU legal order. 

It employed theoretical, doctrinal legal scholarship and empirical methodologies. 

 

This Report is divided into four parts: an Introduction (page 10 to 12), a methodological section 

(page 13 to 15), the main findings (page 16 to 93), and the concluding remarks and 

recommendations (page 94 to 106).  

 

The legal framework for the protection of fundamental rights 

The analysis starts with some considerations in relation to the main gaps and concerns raised in 

view of the presence of two overlapping bodies: the CoE and the EU dealing with human rights 

within the same geographical area.  

 

Such a bizarre configuration can be justified by historical reasons, as at the beginning the two 

legal systems were charged with different tasks and agendas. The EU, formerly the EEC, had the 

goal to create a common market or internal market, whilst the CoE was deemed to guarantee 

the protection of human rights in Europe. From the initial limited competence of economic 

integration, the EEC evolved over the years into a Union based on the rule of law and 

protection of human rights and was charged with political, social and economic tasks. The 

expansion of the EU’s competences has paradoxically made the European legal landscape 

pluralistic in that the two overlapping European legal systems with separate institutions and 

Courts, the ECtHR and the CJEU, coexisted within the same geographical area and had 

overlapping MSs.  
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Thus, the present fundamental rights’ legal framework at EU level is complex presenting 

three, albeit inter-linked, human right instruments: the ECHR, the general principles of EU 

law and the Charter. These three layers did not always co-exist. The first layer to be created 

was the ECHR; then, taking inspiration from the ECHR and the constitutional traditions of 

the EU MSs, the CJEU introduced the second layer via the general principles; and finally the 

Charter was created, thus completing the trinity. 

 

Adopting a theoretical and empirical approach, the Report has explored a number of issues: 

 on the co-existence of these sources of law and their relationship; 

 the tools that the European Courts (both in Luxembourg and Strasbourg) are 

employing and will adopt in the future to prevent and resolve conflicts between the 

different sources;  

 the relevance of the Treaty of Lisbon and whether it has strengthened the 

protection of fundamental rights.  

 

Together with this multi-layered system comes the risk of inconsistency in interpretation 

and conflicts in approaches. A number of possible ways to avoid such issues occurring, 

would be for the judges to take a practical angle of analysis looking at common sources of 

law and in case of conflict trying to establish a common ground providing, when possible, 

the highest level of human rights protection for the EU citizen. This will certainly require 

both Courts to be fully aware of each other, rather than simply co-existing. It is also likely 

that the Courts will need to have some form of acknowledged hierarchy between each 

other.  

 

The relationship between the two Courts 

Up to now, to avoid possible clashes, the two Courts have reached an implicit prior 

‘constitutional’ consensus as regards the core norms of constitutional governance itself, i.e. 

the presence of a uniform minimum standard and this consensus has become more explicit 

as a result of the dialogue between them. 

After accession, the relationship between them will be one of monism in a federal quasi 

monistic capacity, in that the final arbiter of human rights in Europe will be the ECtHR.  
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Even though the two Courts have a powerful dialogue amongst them, such a channel of 

communication appears limited if not accompanied by a complete EU system of protection 

of fundamental rights. The accession will make sure divergent conclusions by the two 

Courts, which happened in the past, will be avoided in the future. 

 

Accession to the European Convention on Human Rights  

Even though accession has been a topic in the EU agenda for many decades, during the 

early years, the EU focus was on the establishment of the internal market, whilst the CoE’s 

mission was on human rights. Then, of course, things have changed and accession to the 

ECHR will complete the EU system of fundamental rights’ protection. The Accession Treaty 

will be ready to be ratified, once the compatibility opinion of the CJEU is received. 

 

The actual system is imperfect and creates inequalities and injustices. As the EU is not a 

party to the ECHR, the ECtHR cannot review the legality of the acts of the EU. However, all 

its MSs have ratified the Convention and thus are party to it. Consequently, if an EU law act 

is in violation of human rights, MSs and not the EU, will be subjected to the scrutiny of the 

ECtHR. Then, another anomaly is the presence of procedural mechanisms at EU’s level, for 

example the Preliminary Ruling Procedure, which can potentially prevent the Union’s Court 

from ruling on issues of fundamental rights, prior to the applicant taking the claim to 

Strasbourg. 

 

Such anomalies are addressed in the Accession Treaty, via the introduction of specific 

mechanisms which will correct the system. It is now extremely important to ensure legal 

certainty, justice and the rule of law in Europe and guaranteeing European citizens of the 

same protection vis-à-vis acts of the EU as they presently enjoy from MSs. The EU is not a 

typical candidate and its special characteristics and competences need to be taken into 

account without breaching the principle of equality among the contracting parties and the 

commitment for accession on an equal footing. 

Moreover, the Union through accession will show legitimacy internationally, escaping 

“external” control in relation to human rights. 
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The identification of problems and gaps in the system are a strong justification in favour of 

the accession, which however, presents some interesting challenges ahead. The Accession 

Agreement provides both regimes with the appropriate tools for building a bridge of 

convergence, cooperation and mutual respect. The role of the two Courts is of paramount 

importance in paving the way for the creation of common standards in the interpretation 

and application of the relevant human rights instruments.  

 

Thus, the Accession to the ECHR, apart from opening new avenues for individuals to get 

protection against violations of their fundamental rights, elevates judicial cooperation to a 

different level. The EU and the CoE together with the two Courts are expected to develop a 

coherent and effective system of protection, compatible with the law of the EU, attuned 

with the special ‘minimum-maximum standards’ relationship between the Charter and the 

Convention and careful designed to balance the “autonomy” and “authority” of the Court in 

Luxembourg with the one in Strasbourg. 

 

A Europe of Rights and effective protection of individuals are the main objectives of the 

accession and all parties involved must ensure their fulfilment. 

 

The decision on the compatibility of the Accession Treaty with EU law stands with the CJEU. 

The internal and external review mechanisms will ensure a coherent and monolithic human 

rights protection leading to legal certainty for both the individuals and the national courts 

within the European sphere.  

 

Conclusions and recommendations 

The authors of this Report have presented the findings of their study and offered some 

conclusive remarks and recommendations based on empirical findings and scholarly 

elaborations. 

 

In anticipation for the CJEU’s Opinion, this Report will provide policy recommendations on 

five key areas identified during the course of this research project. These recommendations 
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are based on both empirical findings and academic reflections. The recommendations are as 

follows.  

 

Recommendation 1: The authors’ main recommendation is for the two Courts to maintain 

the same approach towards each other and continue to make steps in the same direction. 

[See page 101 of the Report] 

Recommendation 2: The authors specifically recommend that the two Courts should 

continue to strengthen the existing judicial and informal dialogues and that upon the 

accession the two courts should develop an institutional dialogue. [See page 101 of the 

Report] 

Recommendation 3: The authors further recommend that in instances of divergence 

between the approaches of the two Courts, the CJEU must remain the ultimate decider of 

EU law matters and the ECtHR of human rights issues. Where there is a divergence resulting 

from a missing “common ground” between the sources of human rights law, such a 

common ground must be found. If one cannot be found the approach of the ECtHR as an 

external human rights Court should prevail. [See page 101 of the Report] 

Recommendation 4: The authors also recommend that the three inter-locking sources of 

human rights law (the general principles, the ECHR and the Charter) should continue to co-

exist. Together these sources of law provide the bedrock for the realisation, protection and 

entrenchment of human rights protection in the EU legal arena. [See page 101 of the 

Report] 

Recommendation 5: The authors recommend that a provision should be included within 

the internal rules of procedure in relation to Protocol 16 to the ECHR to avoid any risk of 

possible forum shopping between the two Courts. [See page 104 of the Report] 

Recommendation 6: The authors of this Report recommend that in the post-Accession era, 

the Bosphorus presumption should be abolished. [See page 105 of the Report] 

Recommendation 7: The authors of this Report recommend that in the post-Accession era, 

the CJEU should be afforded a margin of appreciation or discretion when implementing 

decision of the ECtHR. Nevertheless, the final say of the ECtHR and the demands of the 

ECHR must be respected. A margin of leeway for the CJEU, thus, is only advisable insofar as 

specificities of EU law considerably impact on the facts of a given case and insofar as their 

respect requires flexible approaches.  
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As a consequence of the monistic approach proposed here, the direct effect of the ECHR 

must be acknowledged as the ECHR becomes a comprehensive part of EU law after 

accession. [See page 106 of the Report] 

Recommendation 8: The authors recommend that the EU, at the earliest convenience, 

should also extend full jurisdiction to the CFSP to avoid potential risks of external 

interference by Strasbourg in such a delicate area of EU law. [See page 107 of the Report] 

 

A word from the authors 

We wish that all interested parties have a fruitful reading of the Report. 
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Part I – INTRODUCTION TO THE RESEARCH PROJECT 

 
A. Background to the study 
The human rights domain across Europe is dominated by two overlapping systems and their 

overlapping MSs, namely the EU and the CoE. It was not, however, like this in the beginning. 

The two systems were once more separate and distinct. They were charged with different 

tasks and agendas, that of economic integration and human rights protection, respectively. 

The EU, formerly an economically integrated Community, has however expanded its 

competencies since its creation. The transition from an Economic Community to a Union 

took over 50 years, and over those years its agenda has changed. As this happened, the 

tectonic plates of the legal landscape in Europe also changed – the result is the two 

overlapping, co-existing systems that we see today.  

 

The Union is based on the respect of the rule of law and human rights (art 6 TEU): ideology 

which is now cemented within the EU Charter which, after the entry into force of the Treaty 

of Lisbon in December 2009, received the same status as the Treaties as a primary source of 

EU law. The Charter is acclaimed to be the most comprehensive modern instrument of 

human rights and values of European citizens.1 It is an enshrined combination of the rights 

protected by the ECHR, the European Social Charter, the EU and other international 

instruments, and MSs’ constitutional traditions.2 Watching over this legal order is the CJEU. 

The Court acts as a constitutional court for the Union, with its decisions being deemed to be 

supreme and as having direct effect in MSs and for individuals. As the focus of the EU has 

changed so has the direction of the CJEU - the Court now considering more than just 

matters relating to economic unity, it plays a role in the protection of a wider set of social 

and political rights.  

 

Since its inception in 1950, the CoE has, as a response to the horrors of the Second World 

War, provided an independent international system for human rights protection of 

individuals against their home States. This was realised through the creation of the ECHR, an 

international but regional human rights treaty. The ECtHR has the sole role of verify 

compliance with the Convention. The ECtHR has been using the Convention as a 

constitution and acted as the guardian over human rights (specifically rights that 

encroached upon the life, liberty and property of the individual in the European sphere) 

well before the Union extended its competencies.  

                                                 
1
 See S. Peers, T. Hervey J. Kenner and A. Wards, The EU Charter of Fundamental Rights The EU Charter of 

Fundamental Rights A Commentary (London: Hart Publishing, 2004). 
2
 This can be seen for example from Article 1 of the Charter (“human dignity is inviolable. It must be respected and 

protected.”), which was taken verbatim from Article 1 para 1 of the German Constitution. 



11 

 

 

However, these once separate Courts are now set to become part of the same. The entry 

into force of the Lisbon Treaty has provided the EU with the legal basis to accede to the 

ECHR. Article 6(2) provides that the EU shall ‘accede to the European Convention of Human 

Rights and Fundamental Freedoms’.  

 

There are, however, still voids and divergences between the two Courts that need to be 

fixed, specifically with regards to the accountability of the EU itself. It is perhaps the case 

that these will be solved by the accession of the Union to the Convention. 

 

B. Objective of the study 

The project, which is a three-year internally and externally funded socio-legal study,3 has 

considered, in the light of a theoretical framework and empirical evidence, whether judicial 

cooperation between the two European Courts and EU’s accession to the ECtHR has 

strengthened the protection of human rights in Europe for European citizens and TCNs 

legally residing in Europe. 

 

The wider aim of the research was to contribute generally to the academic debate about 

the role of human rights in Europe and produce an impact on policy makers and the 

European judiciary in providing reflections on the new architecture of Europe in the pre and 

post EU’s accession eras. 

 

This Report pulls together the outcomes of this social-legal study. It is made up of three 

substantive Parts, namely Part I (this Introduction), Part II, Part III and Part IV. 

Part II sets out the methodology for the study and the research (both empirical and 

theoretical) that has been undertaken. 

In Part III, the authors move to set out the key findings and results from the study. In doing 

so, the authors discuss the legal framework for the protection of fundamental rights within 

Europe, the relationship between the CJEU and ECtHR, and the accession of the EU to the 

ECHR. Throughout this Part the authors undertake a detailed examination and explanation 

of the research developed as part of this study.  

Finally, in Part IV the authors reflect on the future of fundamental rights protection in 

Europe and conclude by making policy recommendations.  

 

C. Acknowledgements 

Undertaking a research project of this nature and scale requires a collaborative effort. The 

authors wish to thank all who have contributed to the work that has been undertaken; the 

                                                 
3
 British Academy, Small Research Grants scheme, SG 2011 Round, Ref No: SG110947. Internal funding from 

Oxford Brookes University was also secured. 
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The authors would like to express particular thanks to the following persons: Professor 

Wolfgang Weiss for his valuable comments on earlier drafts of this Report; Ms Lucia 

Brieskova and Mr Luke Campbell for their excellent work as research assistants and for the 

organisation of events related to the project; Professor Dr Jörg Polakiewicz for his 

tremendous help with the organisation of the dissemination event at the CoE; Mr Ollie 

Hateley for assisting the authors with part of the literature review. 

 

In addition, the authors would like to thank the organisations which have sponsored the 

project and hosted events as part of the project, namely: Oxford Brookes University, the 

British Academy and the CoE. The last organisation offered its patronage under the auspices 

of the Secretary General, Mr ThorbjØrn Jagland, for the organisation of the dissemination 

conference entitled “Fundamental Rights In Europe: A Matter For Two Courts” held in 

Strasbourg on 13th June 2014. 

 

We are particularly indebted to all the interviewees who have made the drafting of this 

Report possible with their interesting answers, valuable insights and their participation 

overall. 
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Part II – METHODOLOGY 

This Report presents the findings of research undertaken during a three year study. The 

project has explored the fundamental rights area, evaluating the relationship between the 

CJEU and the ECtHR in the protection of fundamental rights. It has examined the nexus 

between the Charter, the ECHR, the general principles of EU law and the Courts’ case law on 

fundamental rights.  

 

The study has then sought to gain an appreciation of the attitudes of the European judiciary 

and the EU and CoE’s officials towards the fundamental rights’ question on EU’s accession 

to the ECHR.  

 

The project was structured into two overlapping phases: a theoretical and an empirical. 

 The first phase approached the question of the co-existence of two overlapping legal 

regimes in the fundamental rights sphere: the EU and the CoE and their respective 

Courts; 

 The second phase has intended to test the theoretical framework elaborated in the first 

stage of the research by exploring the main concerns in relation to the clash of authority 

between the EU and the CoE through the means of empirical investigations.  

 

This stage has consisted of three rounds of interviews:  

1. the first round was held with 19 Judges and Advocates General of the Court of 

Justice;  

2. the second with 10 ECtHR’s Judges; and  

3. the third round of interviews was conducted with the Commission, the Council and 

the CoE’s officials engaged in the drafting of the Accession Treaty to the ECHR. Key 

respondents from the European Parliament have also been involved in the research 

and have expressed their views on the accession process.  

 

The interviews with the judiciary were held at the Court of Justice’s seat in Luxembourg and 

at the ECtHR’s seat in Strasbourg.  

A list of those interviewed is set out in Table 1 and 2. 

 

Table 1: Judges Interviewed in Luxembourg 

Judges of the CJEU 13 

Advocates General 6 

 

 

Table 2: Judges Interviewed in Strasbourg 

Judges of the ECtHR 10 
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The aim of the empirical work with the Judges was to appreciate their views in relation to 

the new post-Lisbon era’s developments, and also to gain an insight into the relationship 

between the two European Courts. The interview template (Appendix I) included questions 

on the future EU’s accession to the ECHR and the importance of the ECtHR’s external 

scrutiny after accession, when individuals will be able to challenge EU acts before the 

Strasbourg Court. Recent jurisprudential developments have shown how the ECtHR is 

already acting as an enforcer within the realm of EU Law.4 

 

The interviews with policy makers from the EU and the CoE engaged in the drafting of the 

Accession Treaty to the ECHR were held in Brussels and Strasbourg. A list of those 

interviewed is set out in Table 3 and the interview template can be found in (Appendix II). 

 

Table 3: Policy Makers in Brussels and Strasbourg 

Key informants at the Council of the 
EU 

1 

Key informants at the Commission 1 

Key informants at the European 
Parliament 

1 

Key respondents at the Council of 
Europe 

1 

 
This was an essential stage of the study for gaining an overview of the practical effect of the 

accession on the EU legal system. 

 

In the light of these interviews, this Report discusses the legal framework for the protection 

of fundamental rights in Europe and reflects on the relationship between the CJEU and the 

ECtHR after the entry into force of the Lisbon Treaty (1st December 2009). Significant 

changes were introduced in the area of fundamental rights within the EU. The Charter was 

conferred binding nature (ex art 6 para 1 of the TEU) and at para 2 of the TEU the legal basis 

for the EU’s accession to the ECHR was established.  

 

Thus, the present study reflects on the innovations introduced by the Lisbon Treaty, which 

align the CJEU to the ECtHR’s interpretation and methods, triggering different processes of 

institutionalisation within a coherent European system. It offers a unique perspective to this 

broad area of law and reflects on the accession process from various angles: the European 

judiciary, respectively the CJEU and the ECtHR and, EU and CoE’s policy makers involved in 

the accession negotiations. 

 

The Report also examines the current state of the accession of the EU to the ECHR and 

considers the legal implications of the accession for the protection of the fundamental 

                                                 
4
 Appl. No. 17120/90, Dhahbi v Italy (8 April 2014), ECtHR 098 (2014).   
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rights of EU citizens and individuals legally residing in Europe. Developments in this field 

allow the enhancement of human rights protection in Europe triggering the external 

scrutiny of the ECtHR after the EU’s accession to the ECHR.  
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Part III – KEY FINDINGS 

 

A. The legal framework for the protection of fundamental rights 

The EU fundamental rights’ legal framework can be divided into two separate but related 

strands: the case law of the two Courts, including the general principles of EU law and the 

ECHR; and the Charter, which is a source of EU primary law. 

 

This section, as a way of introduction, starts by exploring the historical background to the 

protection of fundamental rights, with reference to a number of key cases of the Courts. 

Thought is given to the extent to which the roles of the two Courts have changed over time. 

The section then turns into considering the main sources of law that protect fundamental 

rights in Europe. Building on the historical background, this section dives a little deeper. 

With reference to the empirical research that was undertaken as part of the project, it 

considers the nexus between those sources of law, potential and actual conflicts that might 

arise and how the framework have changed in the light of the Treaty of Lisbon. 

 

a) Historical background to the protection of fundamental rights  

At the end of the Second World War, Europe set about achieving sustainable peace. This 

required new structures, institutions and principles; thus the CoE (1949) and the ECSC 

(1951) were born. Each was charged with a different agenda, with a clear separation of the 

parts they had to play.  

 

The CoE and the ECHR (1950) were the main ingredients in Europe’s focus on human rights. 

Whilst the Council was entrusted with a fairly broad agenda, its role in achieving integration 

in Europe was limited.5 By contrast, the ECSC – later the EEC (1957) and now the EU – was 

concerned with integration, albeit just economic, of its MSs.  

 

In these early years the case law of the CJEU reflected this clear divide in purpose. The Court 

limited itself to matters concerning its agenda; for instance in the Stork, Geitling and 

Sgarlata cases6 the CJEU refused to consider the application of human rights standards.  

 

The basis of the reasoning being that the Court would only consider and apply Community 

Law; since there was no basis for fundamental rights’ protection in the Treaty, the Court 

considered itself unable to examine infringements of fundamental rights: 

 

                                                 
5
 A. Rosas, Fundamental Rights in the Luxembourg and Strasbourg Courts  in C. Baudenbacher et al (eds.), The EFTA 

Court: Ten Years on (Oxford: Hart Publishing, 2005), p. 163.  
6
 Case C-1/58, Friedrich Stork & Cie v High Authority of the European Coal and Steel Community [1959] ECR 17; C-

36, 37, 18 and 40/59 Geitling Ruhrkohlen-Verkaufsgesellschaft and Others v ECSC High Authority [1960] ECR I-423; 
Case C-40/64 Marcello Sgarlata and others v Commission of the EEC [1965] ECR I-215.  
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“Under Article 8 of the Treaty the High Authority is only required to apply community law. 

[…] Similarly, under Article 31 the Court is only required to ensure that in the interpretation 

and application of the treaty, and of the rules laid down for implementation thereof, the law 

is observed.”7  

 

Similarly, the ECtHR did not initially concern itself with the compatibility of Community law 

or the case law of the CJEU; it was extremely careful when dealing with EC-related 

questions so not to interfere with the EC’s constitutional space.8  

 

1. A change of approach at Luxembourg  

With time the European legal order has shifted its approach towards fundamental rights; 

progressively the CJEU has – through its case law and the general principles - become a 

jurisdictional protector of the rights of European citizens.9 At the same time, there have 

been legislative developments that have put fundamental rights at the heart of EU 

principles and policies.  

 

2. The CJEU- a shift in the case law  

The history of the CJEU’s case law has been characterised by a shift from its initial position 

described above (see page 10), to the protection of fundamental rights through the 

construction of the general principles of Union law.  

 

The shift began in the 1960s when the Luxembourg Judges developed the doctrine of direct 

effect and supremacy of Community [now Union] law.10 This opened up a discussion at a 

national doctrinal level of the possible conflict between Community law (declared supreme, but 

lacking in a system for protecting fundamental rights) and National Constitutional Bills of Rights. 

MSs – particularly those with constitutional tradition such as Germany and also Italy and France 

– took issue with this and declared it “intolerable that such a powerful organisation [the EU] 

was not formally obliged to operate within certain policy limits.”11 The Luxembourg Court 

                                                 
7
 Case C-1/58, Friedrich Stork & Cie v High Authority of the European Coal and Steel Community [1959] ECR 17, 

para [26]. Also see Case C-36, 37, 18 and 40/59 Geitling Ruhrkohlen-Verkaufsgesellschaft and Others v ECSC High 
Authority [1960] ECR I-423, para [438 to 439].  
8
 See S. Morano-Foadi and S. Andreadakis, ‘The Convergence of the European Legal System in the Treatment of 

Third Country Nationals in Europe: The ECJ and the ECtHR Jurisprudence’ (2011) Vol. 22, No. 4, The European 
Journal of International Law 1071, 1074 and L. Scheeck, ‘The Relationship Between the European Courts and 
Intergration through Human Rights’, (2005) 65 Zeitschrift für ausländisches öffentliches Recht and Völkerrecht 837, 
857-858. 
9
 G. Cohen-Jonathan, ‘Les Rapports Entre la Convention Européenne des Droits de l’homme et les Autres Traités 

Conclus par les Etats Parties’, in R. Lawson and M. de Blois (eds.), The Dynamics of the Protection of Human Rights 
in Europe. Essays in Honour of Henry G. Schermers, Volume III (Dordrecht: Martinus Nijhoff Publishers, 1994), 90 – 
91. 
10

 See Case 26/62 Van Gend & Loos v Netherlands Inland Revenue Administration [1963] ECR 1. See also Case C-
6/64 Flaminio Costa v ENEL [1964] ECR 585. 
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 M. Kuijer, ‘The Accession of the European Union to the ECHR: A Gift for the ECHR’s 60
th

 Anniversary or an 
Unwelcome Intruder at the Party?’, (2011) (Fall Issues) (2011) Vol. 3, No. 4, Amsterdam Law Forum 17, 18. 
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realised that if the doctrines were to hold ground the Court needed to recognise fundamental 

rights.12  

 

In a progressive article published in 1968 by Pierre Pescatore13, one of the Judges of the then 

CEJU, questioned whether there was enough scope in the case law of the Court to protect 

fundamental rights. A year later, in the Stauder case the Court did elaborate the concept of 

general principles of Community Law: “[…] the fundamental human rights are enshrined in the 

general principles of community law and protected by the Court”.14  

 

Then, in International Handelsgesellschaft15 and Nold16 the CJEU clarified its position further. It 

explained that the common traditions of MSs and the international treaties to which they are 

signatories formed sources of inspiration for the Court when considering fundamental right 

issues. This includes the ECHR, as one of the ECtHR Judges observed during interview: “The 

ECHR can be seen as part of the general principles of EU law, as a source of interpretation, as an 

international treaty [of] minimum standards.”17 Not only do these decisions mark a clear shift in 

the CJEU approach to fundamental rights, they also arguably point to a further extension of the 

material scope of Union law, thus implying a step forward in European integration.18 

 

The period that follows was characterised by numerous references to individual articles of the 

ECHR. During this period more than 70 CJEU judgments and opinions referred to the ECHR.19 

Finally, in 1998 in the Baustahlgewebe case the CJEU directly and expressly relied on 

“Strasbourg’s jurisprudence”, with the Judges in Luxembourg “acting as genuine human rights 

Judges”.20 

 

With the respect of fundamental rights firmly established within the case law of the CJEU and 

the general principles of Community [now Union] law, the Luxembourg Courts are increasingly 

being required to address fundamental rights issues. For instance, between March 2001 and 

March 2003, 37 Court of Justice’s judgments and 22 Court of First Instance (CFI, now General 

Court) judgments explicitly addressed fundamental rights.  
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 V. Skouris, ‘Fundamental Rights and Fundamental Freedoms: The Challenge of Striking a Delicate Balance’ (Sir 
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 P. Pescatore, ‘Les Droits de l’homme et l’intégration Européenne’ (1968) 4 Cahiers de Droit Européenne 629–673, 
657. 
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 Case C-29/69 Stauder v City of Ulm [1969] ECR 419, para [7].  
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 [1970] ECR 1125. 
16

 Case C-4/73 Nold KG v Commission of the European Communities [1974] ECR 491. 
17

 Interview No VI (ECtHR, Strasbourg 20 June 2012).  
18

 See S. Morano-Foadi and S. Andreadakis, ‘Reflections on the Architecture of the EU after the Treaty of Lisbon: 
The European Judicial Approach to Fundamental Rights’, (2011) Vol. 17, No. 5, European Law Journal 607–622, 610 
and H. Rasmussen, On Law and Policy in the European Court of Justice (Dordrecht: Martinus Nijhoff, 1986), p. 399. 
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 See Morano-Foadi and Andreadakis, supra note 8, 1073. 
20

 G. Cohen-Jonathan, Aspects Européens des Droits Fondamentaux (3
rd

 ed., Paris: Montchrestien, 2002), p. 184. 



19 

 

 

3. The legislative developments 

At the same time the legislative programme in Luxembourg moved in the same direction as the 

case law. Despite the absence of fundamental rights’ protection in the founding Treaties, the 

Single European Act 1986 affirmed for the first time the Community’s focus on fundamental 

rights: 

 

‘DETERMINED to work together to promote democracy on the basis of fundamental rights 

recognised in the constitutions and laws of MSs, in the ECHR and the Fundamental Freedoms 

and the European Social Charter, notable freedom, equality and social justice’.21 

 

The TEU, known as the Maastricht Treaty (1992), and the Treaty of Amsterdam (1997) took 

another step forward. The former included the protection of fundamental rights in the main 

text of the Treaty,22 whilst the latter elevated the protection of fundamental rights to a 

founding principle of the EU. 

 

Then, in 2002, at the European Council meeting in Nice, the European institutions unanimously 

adopted the Charter. The Charter reaffirms the recognition and protection of fundamental 

rights in the EU by detailing them in one single document; its purpose being to ensure visibility 

and consolidation of existing rights, not the creation of new rights. As such it aimed to pull 

together rights established in the case law of the CJEU, the rights and freedoms enshrined in 

the ECHR and other rights common to the constitutional traditions of MSs.  

 

However, the legal status of the Charter was left unresolved until the Lisbon Treaty conferred it 

the same legal value as other Treaties by amending Article 6 of the TEU. During the intervening 

period the case law of the European Courts once again came into its own; the Advocates-

General and the Court of First Instance referred to the Charter despite its lacking binding 

status.23 ‘The Charter prov[ed] to be a source of inspiration and a valuable point of reference for 

all the principal actors in the EU legislative, administrative process, thus transcending its partly 

declaratory nature’.24 
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 The Single European Act 1986, preamble.  
22
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On 19 January 2010, for the first time the CJEU, in Kücükdeveci25, referred to the legal status 

of the Charter as set out in Article 6 TEU as amended in the Lisbon Treaty. The case law 

following Kücükdeveci has continued to refer to the Charter as a source of human rights 

rules.26  

 

4. Developments at Strasbourg 

Until 2005, the Strasbourg Court did not make any reference to the case law of the CJEU. 

However, it would be wrong to assume that the change in approach was a one-way street. 

As the institutions in Luxembourg have focused on fundamental rights, and the Union’s 

competencies have expanded into the traditional territory of the ECtHR, the Strasbourg 

Judges have had to become more active in considering Community law issues. Thus, 

through some very important cases, the ECtHR has gradually undertaken a more active 

role27; it has started to monitor and scrutinise in much more detail issues relating to EU law.  

 

However, Strasbourg has been cautious when taking these steps into the EU’s legal sphere; 

it has tried to strike a safe balance between considering human rights issues in a 

Community context and respecting the separate jurisdiction of the CJEU. For instance, in M 

& Co v Germany28 the Commission founded the “equal protection” principle. The principle 

provides that when State action is taken in compliance with a legal obligation following 

from that State’s membership of an international organisation it will be justified provided 

that the organisation recognises and protects fundamental rights in an equivalent manner 

to that of the Convention. As Professor Douglas-Scott explains, through this judgment the 

Courts has ‘…terminat[ed] many possible actions against the EC in Strasbourg, seeming to 

acknowledge the existence of a separate, autonomous EC human rights law’.29  

 

But Community law compliance with fundamental rights became too pressing a matter. In 

Matthews30 the ECtHR, therefore, began to turn its back on the “equal protection” 

principle; in fact it did not even mention it. Instead the Court was willing to consider the 

compatibility of EC Law (the European Communities on Direct Elections Act 1976, which has 
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treaty status) with that of ECHR; and found a point of incompatibility in the case in hand. 

Eventually, in Bosphorus,31 the Court made clear its intention to wait for the EU’s formal 

adherence to the ECHR before treating that entity in the same way as the Convention’s 

contracting parties. On that occasion, the Court also declared that the EU no longer enjoyed 

what has previously been qualified as a “total immunity” with regard to the ECHR by virtue 

of the “equivalent protection” principle.32  

 

Another interesting and recent example of the ECtHR’s increasing attentiveness toward EU 

law can be seen in Dhahbi v Italy.33 Mr Dhahbi, a Tunisian national, went to Italy on a 

residence and work permit. After obtaining work, Mr Dhabi made an application for family 

allowance. His application was refused. Following this refusal Mr Dhahbi sought to have a 

preliminary question referred to the CJEU, which was refused by the national court. The 

ECtHR noted that the Italian courts had failed to comply with their obligation to give 

reasons for refusing to submit a preliminary question to the CJEU. The ECtHR is clearly 

showing that it is willing to act as an enforcer of EU Law. 

 

b)  Fundamental rights: the legal sources of protection in Europe 

In the section above, we have mentioned the three main sources of EU law, namely the 

Charter, the ECHR and the general principles of EU law. Together these create three layers 

designed to permit the realisation – or even the entrenchment – of the fundamental rights 

of the EU citizen.  

 

But as the discussion above indicates these three layers did not always co-exist. The first 

layer to be created was the ECHR; then, taking inspiration from the ECHR and the 

constitutional traditions of the EU MSs, the CJEU introduced the second layer via the 

general principles; and finally the Charter was created, thus completing the trinity. 

 

As these sources of law gradually come into co-existence the following important questions 

have arisen: What is the relationship between the sources of law? How will the European 

Courts (both in Luxembourg and Strasbourg) prevent and resolve conflicts between the 

different sources? And since the Treaty of Lisbon: what is the impact of the Treaty on this 
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legal framework? Has the Treaty strengthened the protection of fundamental rights? Will 

the Court’s approach change? 

Taking into account both theoretical and empirical research, the pages that follow will 

attempt to answer the above-mentioned questions.  

 

1. The general principles and the Charter of Fundamental rights 

When the Charter was created, its purpose was to reaffirm the fundamental rights 

recognised and protected in the EU by detailing them in one single document; thus ensuring 

visibility and consolidation of existing rights, and not the creation of new rights. As such, it 

aimed at pulling together rights established in the case law of the CJEU, rights and freedoms 

enshrined in the ECHR and other rights common to the constitutional traditions of MSs as 

recognised in the general principles of EU law.  

 

Thus, a clear emerging issue is whether this means that the general principles no longer 

have a part to play in the protection of fundamental rights. The short answer to such a 

question is negative.  

 

As one of the CJEU Judges explained upon interview:  

“The general principles are the starting point for a number of reasons. First, the UK, Poland 

and Czech have opted out of the Charter, but the reservations do not apply to Article 6 TEU. 

So, the Court’s jurisdiction under the general principles of law is binding [on these States]. 

Second, there are many restrictions – within the Charter itself – as to the application of the 

Charter. It applies to MSs only when there is an act, which is transposing EU law; the old 

jurisdiction on the application of the general principles is wider.” 34  

 

Another Judge adds “[…] if we speak about the general principles of Union law the list of 

rights is open; it gives the possibility for the introduction of new rights. For me it is also more 

flexible than the Charter. [This is because some] MSs have opted out of [the Charter].”35 

 

These are indeed valid points. Then, Article 51(1) of the Charter states:  

‘The provision of this Charter are addressed to the institutions, bodies, offices and agencies 

of the Union with due regard for the principle of subsidiarity, this Article limits the 

application of the Charter to MSs when they are implementing Union law.’ 

 

A narrow, literal interpretation of the expression “implementing Union law” suggests that the 

Charter only applies when a MS is acting as an agent of the Union. This is narrower than the 

jurisdiction under the general principles, which may also be invoked when examining the 
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validity of national measures derogating from EU requirements or when the application of a 

substantive EU rule is in question.  

 

In the light of this, scholars have pondered an important question:  

‘… It may be legitimate to ask whether the Charter serves to reduce the range of situations in 

which the EU legal order protects fundamental rights. Alternatively does this merely imply that 

the judicial protection of fundamental rights in the EU legal order will be subject to a dual 

regime according to which the Charter would apply to MSs when acting as agents of the Union, 

while the general principles of EU law could still be invoked in derogating situations and in 

relation to measures falling within the scope of EU law?’ 36 

 

The answer must lay in the alternative. Such a conclusion is supported both in theory and in the 

findings of our empirical research.  

From a theoretical perspective, the general principles perform three important functions, two 

of which are: to allow the CJEU to fill normative gaps left by the EU law legislators (whether 

treaties or legislation); and to serve as an aid of interpretation.37  

 

From an empirical angle, the CJEU Judges were able to visualise a dual regime, as one Judge 

noted, “[…] maybe in 10 years, society will have evolved and there would be the need for the 

recognition of other rights…then the Court would say that the Charter has become obsolete; the 

general principles of EU law may then play a significant role in the future”.38 

A Judge of the ECtHR also remarked the continued need for the general principles noting the 

freedom that they afford the CJEU, something that the Charter cannot achieve with its textual 

limitations.39  

 

It is on this basis that the relationship between the two sources of law can be understood. They 

sit alongside each other: the general principles continuing to plug gaps in the legal landscape 

and aiding interpretation of the Charter.  

 

As Judge Lenaerts and Professor Gutiérrez-Fons note: “the constitutional function of the general 

principles of EU law has been, and still is, to put the flesh on common European values of the 

basic constitutional Charters and Treaties […]”.40  

 

However, it is pertinent to note the reality of the legal landscape. As a primary source of law, 

the Charter provides a sound legal foundation for the general principles in rendering the rights 

and freedoms enshrined in the principles; the Charter brings clarity both for European citizens 
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and MSs.41 It is therefore not surprising that a majority of the CJEU Judges saw the Charter as 

the “principal starting point” when considering fundamental rights in Europe.42  

 

2. The Charter of Fundamental Rights and the European Convention of Human Rights 

As with the general principles, the Charter makes direct reference (in the form of incorporating) 

to the rights and freedoms enshrined in the ECHR. For example, the Charter includes: the right 

to life (art 2), a prohibition on torture and inhuman or degrading treatment (art 4) and the right 

to respect for a private and family life.  

 

Whilst an element of common ground thus exists between the two instruments, the right and 

freedoms enshrined in the Charter are far more extensive; attention is given to a wave of social, 

economic and political rights and freedoms that are not present in the ECHR.43 In this sense the 

protection afforded is wider. In addition, Article 53 of the Charter clarifies that the level of 

protection provided by this instrument must be at least as high as that of the Convention; 

often, it will go beyond.44 

 

When undertaking the empirical element of this project the research team asked the Judges of 

both the CJEU and ECtHR for their views on the relationship between the two instruments. 

Despite the existence of the Charter - and the Judges’ mission to place the Charter at the 

forefront of the fundamental rights discourse in Europe – the majority of the Judges continue to 

see the Convention as an essential source of fundamental rights protection. For instance, the 

comments of the Judges indicate that they view the Convention (and the associated case law) 

as the bedrock upon which the Charter is built.45 

As such some of the Judges thought it impossible to separate the two instruments when 

referring to an area of common ground.46  

Although one Judge did view the relationship as more secular: “it could be compared as the 
Charter being the house and the Convention being the chamber in the house. I would prefer to 
refer to the Charter…”.47 
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Whilst another noted the potential for the Charter to provide a higher level of protection than 

the Convention – particularly in areas where there is no common ground.48 

 

The responses of ECtHR Judges towards the significance of the Charter were somewhat 

different. Whilst willing to recognise the importance of the instrument, they were all together 

more reluctant to fully embrace it; to them the ECHR remains a central focus point. For 

example, one Judge noted “we are here to decide cases on the Convention. Of course we will 

look to [the Charter], but in a selective manner […] It is not the task of this Court to interpret the 

Charter”.49 

Such statements are not at all surprising, after all, as Judges from both Courts have highlighted: 

“the ECHR can be seen as part of the general principle of EU law, as a source of interpretation 

when reading the Charter […] as a legally binding minimum standard”.50   

 

However, some of the ECtHR Judges were more welcoming: “I can easily see similar situations 

where areas of the EU constitutional law or case law of the CJEU are better developed then 

ours”.51 

Another Judge went as far as to say “the CJEU gives more protection under the Charter then we 

give under the ECHR.”52 

 

Taking into account the views of the Judges the following statement - from the CoE - 

summarises how the relationship between the two sources of law should be viewed: 

 

’The wording of many of the Charter’s rights is based on the wording of corresponding rights 

contained in the ECHR and its Protocols. The meaning and scope of such rights will be 

determined by reference to the text of the ECHR and the case-law of the European Court of 

Human Rights. Conferring primary law status on the EU Charter of Fundamental Rights, as the 

Treaty of Lisbon did, and accession, are complementary steps ensuring full respect of 

fundamental rights within the EU legal order. In this regard, the EU merely follows the same 

logic as the MSs, most of which have their own written catalogue of fundamental rights and are 

also Parties to the ECHR. The relationship between the Charter and the ECHR is similar to that 

between the ECHR and a national constitutional Bill of rights of a State Party to the ECHR’.53 
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3. Conflicts between sources and how to resolve them 

With three co-existing, overlapping layers of legal protection, a real risk of conflict is 

foreseeable, and the obvious question is the extent to which the Courts can resolve that 

conflict.  

 

One possible solution would be for the Courts to agree to recognise a hierarchy between the 

different sources of law. However, when interviewed, Judges of both Courts rightfully rejected 

the idea of a hierarchy between the general principles, the Charter and the ECHR.54 As one 

Judge noted but mentioned by all: “The three are on the same level there is no hierarchy 

between them…”55 

 

Another way of solving possible conflicts between these instruments is to consider their status 

as sources of law. The Charter has a “constitutional status and the CJEU is in the same position 

as the supreme constitutional Court of the Member States having a catalogue of rights. [In this 

sense] human rights are international law as are based on international conventions, and 

fundamental rights are constitutional rights.”56 This suggestion would however require the 

catalogue of rights contained in the Charter to take priority. 

 

Perhaps the answer sits with how the Judges apply and work their way through the different 

sources; one of the Luxembourg Judges presented a very practical solution: “overall, we should 

start with the Charter and if the right is recognised there, then the Convention becomes 

important if the right is the same. Then, to a certain extent, we can follow our earlier case law 

or other international conventions as a source of inspiration.”57 In working through the different 

layers in this very logical way it permits the Judges to take insight and inspiration from the 

different sources of law, thus allowing them to avoid conflict. 

 

Ultimately, the duty to resolve and avoid conflicts between the sources will rest with the Judges 

of the two Courts. Whether they look to some form of hierarchy, the legal status of the source 

of law or approach the matter in a methodical manner, they must be sure to fulfil this duty. A 

failure to do so will risk legal certainty and thus, the protection of fundamental rights within the 

European legal order.  

 

4. The Treaty of Lisbon: protection strengthened and approaches changed? 

The introduction of the Lisbon Treaty and the binding effect of the Charter provided the EU 

with the much-desired human rights foundation, placing social and civil rights together with 

economic rights at its core. As discussed above, the legally binding status of the Charter allows 

fundamental rights to gain a new momentum in the case law of the Court and within the EU 
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legal order. It offers the prospect of a more comprehensive approach to fundamental rights 

within a complex, multi-level transnational system and, enables the Union to achieve its goals.58  

 

The CJEU’s tendency towards activism is also so entrenched that it cannot be considered as 

incidental and, even if some of the Judges seemed cautious to openly admit it, they are paving 

the way for a new era in the EU. The Union’s future accession to the ECHR will complete the EU 

system of protection of fundamental rights as ‘the Lisbon Treaty makes it clear that accession is 

not only an option, it is the destination’.59 

 

Thus, the impact of the Treaty of Lisbon is profound; it has strengthened protection and has 

been a driving force in realising a new approach to fundamental rights’ protection in Europe. 

But do the Judges agree?  

 

The research team asked the Luxembourg Judges for their views on whether their approach to 

fundamental rights has changed since the Treaty of Lisbon. One Judge emphasised that “there 

is no need to differentiate the value of the sources,”60 and a substantial number of them 

advocated that there has been no considerable change in their methodology in dealing with the 

cases before them. There has, nevertheless, been an increase in the number of cases assessing 

the compatibility of national law with the Charter, even in the absence of an explicit reference 

by the national Judges. This was something the Judges accepted; as two of the Judges 

emphasised “new legal questions are posed which….necessitate adaptation of the approach”61 

and “more cases on fundamental rights in some sensitive areas such as immigration, civil and 

criminal procedure ….[bringing] of course evolution.”62 

 

As noted above, it is also confirmed by the interviews that the Judges’ eyes first analyse the 

Charter, as the EU’s high standard of protection, and then other sources such as the ECtHR 

jurisprudence and general principles of Union law, depending on the nature of the case and the 

wording of the questions raised by the national Judge. As highlighted by one judge but shared 

by all, “the most significant change is the Charter of Fundamental Rights now having the same 

power as Treaties and the future EU’s accession to the ECHR”.63  
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Conclusion 

Even in the post Lisbon era Europe boasts three, albeit inter-linked, sources of law that aim to 

protect the fundamental rights of its citizens.64 With the introduction of each layer of legal 

protection the other’s purpose has remained instead of becoming redundant; this has 

strengthened the protection afforded as each subsequent layer takes inspiration from those 

that pre-date it.65 The situation, nevertheless, leaves Europe with a complex system for the 

protection of fundamental rights – as one Judge noted in jest when asked for his views on the 

impact of the Charter: “I think more headaches for Judges, they now have several human right 

instruments to consider…”.66  

 

But on a more serious note, with this multi-layered system comes the risk of inconsistency in 

interpretation and conflicts in approaches. This must not happen. As noted above, there are a 

number of possible ways to avoid such issues occurring, the best, however, is for the judges to 

take a practical angle of analysis. At first instance, the judges should look to each source of law 

for common ground. If a conflict then arises, they should take into account the position under 

all of the relevant sources of law and try to establish, when possible, a common ground that is 

based on which ever provision provides the highest level of human rights protection for the 

citizen. This will certainly require both Courts to be fully aware of each other, rather than 

simply co-existing. It also likely that the Courts will need to have some form of acknowledged 

hierarchy between each other, something we say more about below.  
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B. THE RELATIONSHIP BETWEEN THE TWO COURTS 

The European order has developed beyond the traditional state borders overcoming the 

Westphalian dimension of nation-state. As stated above, overlapping jurisdictions adjudicate 

over human rights issues in Europe. The EU, a hybrid entity employing a diversity of approaches 

in accordance with its areas of competence, engages with fundamental rights within its internal 

and external dimensions. By contrast, the CoE, an international organisation regulated by 

international law, has the mandate to promote human rights through international 

conventions, such as the ECHR. Thus, whist the Union can be considered a form of integrated 

federal-state entity;67 the CoE is an international/regional organisation. 

 

The interplay between these two autonomous legal orders is shaped by the dialogue and 

mutual respect that the Courts of these two entities have for one and another. The CJEU is the 

EU Court, whose decisions are deemed to be supreme and directly effective for MSs and 

individuals68. In its eyes, the Treaties are the constitutional skeleton of the EU legal system, and 

as such are capable of directly creating individual rights.69 Consequently the Court acts as the 

constitutional court of the EU system. By contrast, the ECtHR is not part of a “self-sufficient” 

legal order. It is an international/regional tribunal that, in the context of the CoE has the sole 

role of verifying compliance with the Convention. However, commentators argue that this 

Court, which started as an international tribunal, now resembles ‘a supranational constitutional 

court, with an ever stronger anchoring in the domestic legal orders of MSs and general 

acceptance of its authority as the ultimate arbiter of human rights disputes in Europe’70. As also 

reinforced by the ECtHR in its jurisprudence, the Convention has become a constitutional 

instrument. Despite some isolated incidents of not compliance with the Court judgements, its 

story is generally successful and can be seen as part of the “constitutionalisation” of Europe.71  

 

In its judgements the CJEU pronounces the autonomy of the EU legal order, stating that the EU 

legal order is a self-referential system, which means that its Court deals with questions of 

interpretation and application of its legal rules.72 The autonomy of the EU legal order is crucial 

for its future development and MSs’ further integration within the EU.73 Based on these 

assumptions, in an attempt to avoid interferences with the ECtHR jurisdiction and stressing the 
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autonomy between the two legal orders, the CJEU in a recent case74 has concluded that Article 

6(3) TEU75 does not govern the relationship between ECHR and legal systems of MSs.  

 

Despite their nature, the two Courts differ in their relationship with the national level. Whereas 

the ECtHR juxtaposes individual state variables of protection with the more general principles 

of the ECHR, the CJEU accommodates a whole range of fundamental rights’ conflicts and relates 

them to additional competing demands of the EU internal market and free movement rules.  

 

The independence of the two Courts is challenged by the EU’s accession to the ECHR, as the 

Strasbourg Court will be called to exercise an external scrutiny over EU legislation, expressing a 

final view on the compliance of EU law with the Convention. In preparation of the formal 

accession, the Strasbourg Court is already acting as an EU law enforcer.76 

 

a) The “theoretical framework” of the project 

In this part of the Report, we turn to reflect on the theories that form the basis of the project. 

This is done in an attempt to answer questions related to human rights mechanisms and 

overlapping actors within the continent. Particular consideration is made to respond to 

whether the “constitutional pluralism” theory used to describe the relationship between the EU 

and the national courts of the MSs could be adopted to regulate the relationship between the 

EU and the CoE in the field of human rights. It is appropriate to briefly refer to the word 

“constitution” and the expressions of “legal pluralism” and “constitutional pluralism”. 

 

The term “constitution” has been noted to have a plethora of meanings. The prevailing 

conception of a constitution has been understood to be where a legal act constitutes a new 

entity with the necessary framework for its efficient operation. This paradigm generally allows 

for supranational entities to be classified as constitutional entities.77 

 

This supranational narrative is only reinforced by observations of both the CJEU and the ECtHR 

behaving as constitutional courts in the sense that they: 

(i) through their regime adapt to changing circumstances and authoritative challenges via 

case law and precedent; 

(ii) adjudicate disputes of a particular structure i.e. human rights and EU law; 

(iii) possess a doctrinal framework for dealing with disputes i.e. teleological and margin of 

appreciation in the light of their core values/objectives; and 

                                                 
74

 Case C-571/10 Kamberaj v Istituto per l’Edilizia sociale della Provincia autonoma di Bolzano, CJEU (Judgement of 
24 April 2012).  
75

 Treaty on European Union, Article 6 (3): “Fundamental rights, as guaranteed by the European Convention for the 
Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional traditions 
common to the Member States, shall constitute general principles of the Union’s law”. 
76

 See recent case Appl. No. 17120/90 Dhahbi v Italy supra note 4.  
77

 P. Craig, ‘Constitution, Constitutionalism and the European Union’, (2001) Vol. 7, No. 2, European Law Journal, 
127. 



31 

 

(iv) are implicated in an ongoing process of coordinating treaty law with national law to make 

the former more effective within the latter.78 

 

“Legal pluralism” is largely defined as a concept which refers to legal systems that co-exist in 

the same geographical space.79 This conception illustrates the present situation of Europe 

consisting of two supranational legal orders; (i) the EU, and (ii) the CoE, as well as 28 national 

legal systems all operating within one sphere. Thereby legal norms overlap and span across 

hierarchies to the extent that they are overarching and shared. As there are multiple courts 

within the shared sphere that assert final jurisdiction over these norms, the wider system is 

pluralistic.  

 

The expression “Constitutional pluralism” was adopted to define the way the law of the EU and 

the law of the MS interacts creating a new arrangement between national and international 

sources of law, redrawing the traditional boundaries. The inception of this scheme was born 

out to shape an alternative way of explaining the EU and its relationship with national courts. It 

was particularly adopted to define the dialogue between the German Constitutional Court and 

the CJEU in regards to fundamental rights, known as the Solange Cases, which led to an 

informal cooperative relationship, deemed to be a non-hierarchical conception between norms 

and courts.80  

 

This form of pluralism was in contrast with the school of thought known as monism. This 

doctrine provides that all national legal systems are governed or shaped in a hierarchical 

structure with a final arbiter and supreme norm, which prevails and subsumes norms 

emanating from one legal order of the world, specifically, being subordinate to international 

law.  

 

As there is no consensus on one specific model of “constitutional pluralisms”, there are many 

approaches that have been elaborated by different scholars and each of them shows some 

merits as shown in the following table: 

 

(i) Epistemic meta-constitutionalism, championed by Neil Walker81  
Walker held that the legal systems, being distinct constitutional sites, within a shared 
sphere could each claim ultimate legal authority. Such a pluralistic dimension, would 
increase legal conflicts and leave an open ended dynamic with no Archimedean point from 
which claims emanating from one legal order could be assessed against, in term of strength 
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and validity, in comparison with other contending claims. Such a model would potentially 
encourage a process of mutual learning, negotiation and cross-fertilisation between the 
epistemic units because of such overarching insolubility. This could be done by emulating 
strategic rivalry and regulatory competition.  
(ii) Liberal pluralism or “best fit” elaborated by Matthias Kumm82 
The aims of this is to create a framework where an equilibrium can be found that “best” fits 
the ideals underlying legal practice in Europe as a whole. This can be achieved by creating a 
relationship between the legal orders within the shared sphere where the shared principles 
underlying them are both structured in a uniform and universal manner. This is 
accomplished when a conflict-norm-clash occurs by answering two questions: (i) what is the 
best understanding of the relationship between the two systems, given the normative 
commitments underlying legal practice in Europe? And (ii) what is the interpretation of the 
relationship between the legal actors that best fits and justifies legal practices in Europe? A 
conclusion to these questions can be deduced when using the three guiding principles of: (i) 
substantive protection; (ii) jurisdiction; and (iii) democratic legitimacy, which must be taken 
into account and balanced against one another.  
(iii) Harmonic discursive constitutionalism, Maduro’s creation83 
Maduro used musical imagery to illustrate how different legal systems can co-exist in the 
same environment with relative harmony and coherence, and not have a hierarchical or 
conflicting relationship. This could be achieved by observing the counterpoint, which is a 
musical method of harmonising different melodies that can be heard at the same time and 
try to construct a pluralistic legal order in a similar way.  
(iv) Reductionist Constitutionalism adopted by Sabel and Gerstenberg84 
It is a novel coordinate constitutionalism and it is reliant upon two fundamentals: (i) 
equivalent protection; and (ii) mutual monitoring. With regards to the former this has its 
origins in the relationship between the German national court and the CJEU, when the 
question of supremacy of EU law and the lack of fundamental rights protection within the 
EU law system were at stake; and was also adopted by the ECHR when dealing with a State’s 
breach of human rights that was caused because of that State’s implementation of EU law.  
“Mutual monitoring” provides a peer review system by which both legal orders commit to 
monitor the jurisprudential output of the other and to make acceptance of their deviations 
provided it maintains an equivalent protection by deferring to each other’s’ decisions. This 
model leads to a relationship of a polyarchy and not a hierarchy because there is no 
ultimate arbiter but rather a globalisation or overlapping consensus where each order 
requires the other to respect the condition of its own deference to their decisions.  

 
We believe that pre-accession, the “dialogue between the two courts” was in line with the 

“constitutional tolerance” model elaborated by Weiler.85 We framed this dialogue, as 
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constitutional dialogue based on deference – between Courts, in the name of European 

integration.86 This concept focuses on the underlying (sociological) ethos of a policy. It accepts 

the constitutional discipline demanded by the European legal order; it is a voluntary act, which 

constitutes “an act of true liberty and emancipation from collective self-arrogance and 

constitutional fetishism”87. It is the expression of the ethics of political responsibility in Europe 

that should be founded on mutual recognition and respect among the national and 

supranational authorities.88 This theory shows a high level of maturity based on overlapping 

consensus between legal orders by recognising each order’s self-determination and mutual 

deference in name of a superior integration goal.89 

 

However, the question remains as to whether the EU constitutional narratives can be triggered 

post-accession in light of the aims and terms enshrined in the Draft Accession Agreement. 

Concerns have been raised in relation to all previous models for the after accession stage as 

summarised in the following table: 

 

The epistemic meta-constitutionalism seems contrary to the accession’s aim of gravitating and 

harmonising the two strings of case law emanating from the ECtHR and the CJEU in the human rights 

field. Thereby by promoting a relationship on the basis that there can be no Archimedean point does 

seem to be completely counter-intuitive to such an aim. Then, human rights are a sensitive area that 

might affect an individual’s liberty and where the nature and limits of power can be legitimately 

exercised over an individual by society. Thereby having a legal construct with multiple competing claims 

of no possible solubility seems highly prejudicial considering the need for certainty of law and the 

sensitive nature of human rights.  

Whereas both the Harmonic discursive Constitutionalism and the “best fits” theories intend for a 

European rule of law to provide guiding principles and questions that are entrenched with the need to 

be universal, still promote competing constitutions for an individual in the human rights realm. An 

application of both theories to the current situation couldn’t be accomplished as the Courts need to 

develop in synchrony as one system offers more extensive protection than the other. To have one 

European standard would indirectly extend the ECtHR’s level of being a minimum standard of 

protection going further than the terms of the draft Accession Agreement. In any case, the Convention 

is already an integral part of Union law, and therefore such model would seem unnecessary after 

accession. 

Lastly, in relation to the co-ordinate constitutionalism it is also held that it is unsuitable post-accession, 

because this seems to fit and illustrate the current relationship between the ECtHR and the CJEU. This 

comes from both Courts harnessing: (i) judicial dialogue, by which each Court is essentially mutually 

monitoring each other and minimises the risk of a clash; and (ii) informal dialogue, where the two 

courts have created a form of discussion and hold regular meetings to enhance compatibility and 

preach issues of common interest. 
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The present study suggests that, after accession, the approach, which would ensure a smooth 

functioning of the two systems, is a monist (quasi) federal model based on an umbrella of 

judicial, institutional and informal dialogues between the two Courts in the field of human 

rights by placing the ECtHR at the apex of the hierarchy.  

 

It seems that rather than a relationship based on a “constitutional pluralistic” narrative, it 

appears that a form of monism seems to be more tenable given the aims and implications of 

the accession agreement. Accordingly, the Strasbourg court will be recognised as the final 

arbiter in the field of human rights. This implies that the ECHR will enjoy direct effect and 

priority over domestic law, as after accession it will have become part of EU law.90 

 

This would avoid conflicts and different interpretations by placing fundamental rights on a 

single consistent foundation throughout the EU. Such a theory is reinforced by the mechanisms 

contained within the accession agreement to allow for an internal review by the CJEU and an 

external review by ECtHR. The accession agreement itself provides that the CJEU will then be 

bound by the decisions of the ECtHR illustrating a monistic relationship in the human rights 

field. By having a two speed Europe in relation to fundamental rights would only put the 

protection of such rights at risk.  

 

As suggested by our empirical findings, since the Union is acceding, in so far as possible, to be 

on equal footing with the contracting parties, the ECtHR will be the final arbiter in judging the 

compatibility of EU law with the Convention. Thus, as opposed to a pluralistic approach, a 

monist (quasi) federal approach will be envisaged.  

 

Conclusion  

This part of the Report discussed an array of “constitutional pluralistic” narratives to question 

whether or not they could be used to describe the relationship between the two Courts in light 

of the aims and implications of the Accession Agreement.  

 

Two final remarks emerge:  

First, after accession, legal pluralism will not ascend once more in the context of a 
constitutional narrative, rather the relationship between the CJEU and the ECtHR will be 
one of monism in a federal quasi monistic capacity.  
 
Second, provided that the CJEU makes the Accession Treaty compatible with EU law, the 
internal and external review mechanisms will ensure a coherent and monolithic human 
rights protection leading to legal certainty for both the individuals and the national courts 
within the European sphere.  
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However, a number of legal issues raised by the Luxembourg and the Strasbourg judges that 
were interviewed as part of this project will be addressed in the following pages. These 
parts of the Report will deal with concerns raised in relation to the post accession era:  

 
a) The relationship between the CJEU and the ECtHR and the effects of their reciprocal 

relationship for the EU’s legal autonomy. 

 

b) The Accession Treaty’s implications for the autonomy of the EU. 

 

c) The implication for CJEU’s autonomy in relation to Protocol 16 ECHR.  

 

d) The future of Bosphorus judgement after accession. 

 

e) The ne bis in idem principle in competition cases.  

 

f) Judicial protection and the CFSP. 
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b) The two Courts and their Dialogue  

As above mentioned, three sources of human rights law operate within the European sphere: (i) 

both the Charter, which became binding in 2009, and the fundamental rights emanating from 

the general principles of law under the jurisprudence of the EU; and (ii) those protected under 

the Convention by the ECtHR.  

 

Therefore two sources of law operate under the EU itself, while the other maintains a capacity 

as an additional source of inspiration or a tool for interpretation. This can be seen for instance 

in the wording Article 52(3) of the Charter, which states ‘in so far as this Charter contains rights 

which correspond to rights guaranteed by the Convention (…) the meaning shall be the same as 

those laid down by the Convention’. However, it is important to note that Article 52(3) also 

states that the Charter may provide more extensive protection. Furthermore some of the rights 

provided by both the Charter and the Convention are verbatim, which can be seen in both the 

wording of Article 4 of the Charter and Article 3 of the Convention. Therefore the CJEU takes 

into account both the corresponding provisions and also the case-law emanating from the 

ECtHR when determining a decision before it.  

 

Despite the apparent attempt at maintaining a harmonious relationship there have been, in the 

past, a few clashes between the two Courts due to different interpretations of infringement of 

an applicant’s rights. For example, differences in the Court’s judicial interpretation can be seen 

in relation to search orders in the CJEU’s judgement Hoechst91 and the ECtHR’s case Niemietz92.  

 

As stated by one judge: 

“We have seen some discrepancies between the two Courts for example the access to privacy in 

Hoeck case … both Courts are very careful in looking at each other. I am not sure they are 

working towards coherence but they tolerate each other; they aim at avoiding conflicts and 

frictions. There are informal meetings where we discuss problems of fundamental rights if there 

is a need for research, the research department can find cases”.93 

 

The CJEU favours what is known as a teleological interpretation, which is a particular systemic 

understanding of the EU legal order that permeates the interpretation of all its rules i.e. 

interprets a rule in a much broader context in the light of the aims of the legal order. By 

contrast, the ECtHR employs the margin of appreciation doctrine. The Court mostly strikes a 

balance between individuals and collective goals, where an individual’s existence or identity is 

at stake.94 Furthermore, this can also be widened as the parties to the ECtHR are better placed 

to decide human rights in particular cases, for instance where there is no European consensus.  

 

                                                 
91

 Joined Cases C-46/87 and 227/88 Hoechst AG v Commission of the European Communities [1989] ECR 2859. 
92

 Appl. No. 13710/88 Niemietz v Germany, ECtHR (16 December 1992) 
93

 Interview No 14 (CJEU, Luxembourg 15 December 2010).  
94

 Appl. No. 17488/90 Goodwin v United Kingdom, ECtHR (27 March 1996).  



37 

 

Thus, the two Courts can be understood as two supranational constitutional courts which have 

their own constitutional tools and instruments, as stated by one of the judges:  

“Strasbourg Court is the Court of Human Rights, whereas our Court is a Court that controls 

legality. However, judges are responsible people and, for obvious reasons, they want to avoid 

conflicts or create chaos. Judicial appreciation is more appropriate in the area of HR. We don’t 

see ourselves as the primary implementers of EU legislation. More than half of our case-law is 

dealing with preliminary references from national courts of the MSs [..] and of course judicial 

review cases. 95 

 

However, setting aside the miniscule divergences in the judgements between the two Courts, 

both have sought a co-operative and united approach. It is evident that due to the conflict of 

the cases cited above, the CJEU in the case Roquette96 reversed its approach adopted in 

Hoechst. Moreover, there have been references to the other Court’s approach in a related issue 

and deference has been given to that Court in the promotion of legal certainty in the human 

rights domain.  

 

One of the interviewed judges affirmed that so far their interaction has been smooth: 

“I think convergence is quite likely to happen whether we consciously work towards this or not. 

We take into account their case law and they do the same with ours. There are two regional 

supreme courts dealing with these issues of fundamental rights and it would be surprising if 

they did not take some interest on each other’s case law”.97 

 

Therefore, it can be deduced that the two Courts, to date, have tried to maintain a more co-

operative and harmonic approach in relation to human rights, but the possibility of divergences 

between the two Courts exist due to diverse methods of interpretation and goals of the two 

systems. At this stage of development, the ECHR is a non-binding source of inspiration or tool of 

interpretation for the EU. However, this is not the sole means for an accession, as substantive 

issues and lacunas were created by having a multi-layered platform in Europe with two 

supranational systems affecting 28 national legal systems, party to the Convention and EU. 

 

The final question of which Court out of the two has the ultimate competence (Kompetenz-

Kompetenz) has not yet been resolved. As already affirmed in the theoretical part of this Report 

(Part III B a), their rapport resembles a ‘pluralist’ model founded on the reciprocal recognition 

of each other’s decisions in the assumption that the two entities are genuinely independent 

and autonomous. Although this approach has been functioning to date, accession will bring 

about change. To avoid possible clashes, the two Courts have reached an implicit prior 

‘constitutional’ consensus as regards the core norms of constitutional governance itself, i.e. the 
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presence of a uniform minimum standard and this consensus has become more explicit as a 

result of the inter-judicial dialogue between them.  

 

1. The jurisprudence of the two Courts - paths crossed and collisions made 

The potted history explored above in Part III A of this Report is – in one sense – the story of the 

case law of two Courts; the Courts started their journey on different paths, but over time – as 

the European Community (and now the Union) has focused on fundamental rights – the 

jurisprudence of these two supranational Courts has, to a certain extent, met.  

 

As this has occurred it was, perhaps, inevitable that some collisions and divergences would 

occur in relation to specific areas; 98 after all until November 2009, human rights were being 

regulated by two distinct and independent regional regimes: the Luxembourg system and the 

Strasbourg order. The danger is of course inconsistency, something which Judges of both Courts 

agree to be problematic: “inconsistencies are inevitable, but they will have to be followed up so 

that legal certainty is not harmed.”99 and “…it is extremely important to find a mechanism of co-

operation between the Courts, which can resolve the open conflicts between the two 

jurisprudences. If not, it might be quite dangerous for the coherence of the EU legal system”.100  

 

Inconsistencies can also be dangerous to the very fundamental nature of human rights:  

’If one asks the question “what makes fundamental rights fundamental?”, one might meet a 

broad consensus that fundamental rights are supposed to go to the very essence, the basic 

needs - or indeed the dignity - of every human being and that, because of this fundamental 

nature, they should be enjoyed in the same way by the largest possible number of people.’101 

 

One particular area of divergence that has been considered as part of this project is the 

treatment of TCNs within Europe. The authors of this Report have explored this area in a paper 

entitled: “The Convergence of the European Legal System in the Treatment of Third Country 

Nationals in Europe: The ECJ and the ECtHR Jurisprudence”.102 The theoretical conclusions that 

were drawn from this particular case study are as follows:  

 

1. In general, the two regimes have co-existed in harmony with no major conflicts of authority 

or hierarchy issues. The two Courts have managed to generate a strong relationship of 
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cooperation by initiating a dialogue that has led to a remarkable convergence between their 

legal orders in some areas (i.e. the right to protection for property, the right to freedom of 

expression, the right to respect for private and family life, the right to a fair trial).103  

2. That it should not be ignored that the CJEU has set different objectives from the ECtHR. 

Luxembourg speaks the language of freedoms and it is committed to offering a sound 

interpretation of the Treaties and facilitating the operation of the internal market. It is devoted 

to ensuring that EU citizens enjoy all the rights and freedoms provided and protected by the 

European legal order. On the other hand, the ECtHR is a specialized Court, focusing on human 

rights and the ECHR. Therefore, it is reasonable to come across differences in the approach, the 

interpretative methods, the justification of judgments, as well as the analysis of provisions and 

legal terms. 

3. Overall, although the identification of common approaches between the two Courts can 

be characterised as an indication of harmony, full harmonization of the human rights standards 

is yet to be achieved in the field of migration.  

 

However, it is indeed surprising how recently even in the area of TCN’s migration each of the 

two Courts has started to respond to points of law raised by the other Court, when necessary, 

to increase human rights’ protection of migrants. This has occurred in several instances and 

constitutes an essential tool for the Courts.  

 

Some of the EU measures in relation to migration law, for example the Qualification directive104 

and indeed the Charter, based on their texts, ensure a more extensive protection than the 

Convention. However, as the ECtHR has considered the Convention to be a “living document” 

the Court has been extending its interpretation over the years and it will continue to do so in 

the future. Thus, the interesting question is how will the two Courts align to each other’s case 

law even at the interplay between human rights and migration? 

 As one of the Strasbourg judges affirmed: 

 
“As far as asylum seekers are concerned, great if the EU gives more protection. We say that 
migrants should have rights protected under the minimum standard. What we say, when 
migrants are staying in one of the countries who are Member States of CoE and are also Parties 
to the Convention, they have some rights which go further if the Member State is also an EU 
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country. But for me it is the same when EU gives more protection like when any other CoE 
Member State does at the national level”.105 
 
Four strands of cases emerge as an example of convergence between the two European Courts’ 
approaches in the field of migration and human rights: 

 In relation to Article 15 Qualification Directive106 and Article 3 ECHR (CJEU cases: Elgafaji107 

and Diakite108; ECtHR cases: NA v UK109 and Sufi and Elmi110) 

 In relation to the EU Dublin II Regulation111 and Article 3 ECHR (ECtHR case: M.S.S. v Belgium 

and Greece112; CJEU cases: NS and M.E. v UK113; CIMADE114) 

 In relation to EU Returns Directive115 and Article 5 ECHR (CJEU cases: El Dridi116 ECtHR cases: 

Saadi v UK117 plus CoE’s guidelines118) 

 In relation to the Qualification Directive, EU Procedure Directive119 and Article 13 ECHR: 

revocation of the refugees’ status (CJEU cases: Abdulla120, Diouf121 and several ECtHR cases122) 
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Despite the Courts’ approach, the interpretative methods, the justification of judgments in the 

migration field at the intersection with human rights seem to differ, the above-mentioned 

cases, show elements of convergence between the two Courts. 

 

In the light of these findings, thought goes to the extent to which harmony could be fully 

realized. Legal scholars have often contemplated the answer to this question;123 the simplest 

answer was for the EU to accede formally to the ECHR, which has, of course, been made 

possible by the Treaty of Lisbon. And whilst this is indeed true, the answer also lies with the EU 

and the CoE and their respective Courts whom must learn how to interact completely, not just 

co-exist.  

 

2.  Special relationship between the CJEU and the ECtHR  

The CJEU and the ECtHR have comparable jurisdictions and despite the Courts operating in two 

different regimes that are independent from each other, they are in no sense isolated from 

each other. Instead the Courts have formed an extraordinary link through the judiciary of each 

Court, and the two institution’s shared interests and values. This has resulted in a formal and 

informal dialogue being created between the Courts. Following accession, the Strasbourg Court 

will be the ultimate arbiter and guarantor of the compatibility between EU law and the 

Convention. It may need to intervene if EU law has clearly failed to apply the Convention 

obligations or if there are significant points of interpretation which need resolution. However, 

the Court itself has always recognised these cases as being exceptional.124 Thus, with an 

appropriate level of cooperation, clashes will be avoided. 

 

c)  Some remarks from the CJEU and ECtHR judges 

1. The “Luxembourg” perspective 

As already mentioned, the EU was originally an economic organisation and thus their founding 

treaties did not provide for the protection of fundamental rights. Subsequently due to the 

CJEU’s initiative, the system of fundamental rights protection was developed based on its case 

law.  

 

The CJEU has regularly considered, mentioned and found inspiration in the Convention, and in 

its case law assigned a “special significance” to it. However, CJEU held that the European 

Community (now Union) was not bound by the ECHR, despite all its MSs’ ratification of the 

Convention. This was because the EC lacked competence to accede to the ECHR.  
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After the entry into force of the Treaty of Lisbon, the ECHR is referred to in Article 6(3) TEU, 

which makes the ECHR an integral part of the EU law. Thus, the Treaty basis defining the 

relationship between the Luxembourg and Strasbourg regimes has been formally established. 

 

However, what if the two Courts adopt a different approach and reach different solutions? Will 

the clash, after accession, be solved in favour of the Strasbourg Court? Could a situation where 

the CJEU “react” vis-à-vis Strasbourg judgements in a similar manner as some ECHR MSs’ 

Supreme Courts be envisaged? 

 

Answers to these questions will be attempted in the following pages.  

 

i. Dialogue between the two Courts: the Judges’ reflections 

A solution for avoiding clashes impacting on each Court’s sphere of jurisdiction and expertise is 

to maintain a dialogue between the Courts.  

 

The dialogue between them is a very powerful instrument for a convergent human rights 

system in Europe, as a judge has affirmed: 

“…this dialogue is crucial not only on the EU level, but also on the national level. I think that this 

is a change in mentality in the past decade, it is quiet new, recent. At the beginning of the EC it 

was not there. And this is a very important development and you can feel it everywhere. Also 

after enlargement of the EU into Eastern Europe it is important...We of course try to keep 

ourselves up to date with the CJEU case law, we have tables of cases, and we also keep record of 

our own case law mentioning the EU law”. 125 

 

Three categories of dialogue between the two Courts have emerged: the informal, the 

institutionalised, and the judicial dialogues.  

 

The “informal dialogue” 

This is an ongoing mechanism, consisting of regular meetings between the two Courts of 

Strasbourg and Luxembourg. During these meetings members of the Courts discuss various 

issues in relation to their respective work. They do not discuss individual cases but general 

points of convergence or concerns in relation to fundamental rights issues or general factors 

impacting on the rule of law in Europe. 

 

Within each Court, there is then an internal dialogue, as there are many working groups on EU 

law within the Strasbourg Court and within the CJEU, each judge’s cabinet keep detailed 

information on ECtHR case law.  

 

As stated by some judges: 
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“Some years ago we started the meetings…. We call this “dialogue between the Courts”. Even 

though, the meetings have not so far given so much on the substantial level, they give an 

opportunity to meet, raise some topics and to know each other. When accession will be more 

concrete and political decisions have been taken this will even be more important”126 

 

“The dialogue is very intensive. I do not think it should be “officialised”.127  

 

“We meet once or twice a year … We also meet with the German Constitutional Court and the 

British Supreme Court and the French Constitutional and the Council de Etate. We discuss issues 

of common interests and this enhances the relationship of trust.128  

 

“There is a dialogue. I have been fortunate to be part of the Court’s delegation […] I think the 

dialogue is very important as we have to understand each other’s few points and the 

approaches…. For example, one of the areas that this Court [CJEU] needs is consciousness of 

human rights dimension as the last thing we have ever wanted is a situation where we were 

going to have a condemnation from Strasbourg. It should be always a possibility and hopefully 

never an actuality if we are doing our job correctly in both Courts.” 129 

 

“We do not only have dialogue with the Strasbourg Court we have also a dialogue with the 

Bundesverfassungsgericht (German Federal Constitutional Court) or other constitutional courts 

and I do not think it should be formalised. I believe in informal meetings you achieve much more 

in this way. We inform what as judges we are doing and we pay respect to each others’ 

courts.130 

 

“There are meetings once a year and we also meet each other in conferences and other 

meetings. I don’t think that we necessarily need more formal meetings.131  

 

The “institutionalised dialogue” 

This will be enacted after the EU’s accession to the ECHR, and is described in more details in the 

section on accession, below. It foresees an arrangement ensuring that the EU and its MSs may 

appear jointly as defendants before the Strasbourg Court in cases concerning EU law, the so-

called co-respondent (or co-defendant) mechanisms. This provision is present in the Accession 

Treaty which is at the CJEU for its opinion on its compatibility with the EU Treaties. 

 

The “judicial dialogue” 
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It is based on the fact that each European Court looks at the respective case law, when dealing 

with points of law that were raised in previous case law by any of the two European Courts.  

 

It is submitted that this form of dialogue is an excellent tool, which aims at bringing coherence 

within the European human rights legal system as a whole, as the following quotes show: 

“First of all, I want to say that we have been using the jurisprudence of the Court for ages. There 

is nothing new about it. If we have in the Charter a particular right, which comes out in the 

Convention so evidently, we will look what the Strasbourg Court has said in relation to this right 

when interpreting the Charter.132  

 

“What we need is to be more attentive to the Strasbourg case law and make sure that our 

secretaries are doing their research properly and look for all the relevant cases. This is more 

practical issue but to a certain extent I could say that paradoxically after the accession we would 

have to be more cautious […] because we are two separate and independent Courts. Imagine 

that they are almost no contacts with the General Court which is located in Luxembourg as well. 

We are the Court of Appeal for the General Court and we only know what they are doing when 

we see a particular judgement. There is no dialogue. On the other hand, there is a dialogue with 

the national courts. Not on pending cases, but an exchange of information and advice on 

procedural issues for the future references that they might make to us. [….] They would do the 

same; mention cases or draw our attention to cases that they might be citing EU law sometimes 

even as a source of inspiration. It is definitely a two-way street. I cannot think of any formal 

way, a more formalised way to take place.” 133 

 

“The Courts are already close together not only because they study each other’s judgements and 

also because there is no rivalry. One is the Supreme Court of the Union and the other is a 

specialised Court on human rights representing a wider range of states, but without having to 

deal with institutional questions like Luxemburg and to answer questions from the national 

judges. The ECHR represents the minimum standards of protection, but the CJEU, although not 

bound by the jurisprudence of the Strasbourg Court, is keen to use it when necessary. In certain 

issues, the Strasbourg Court has a large number of case-law and more expertise. The dialogue is 

definitely important”. 134 

 

As mentioned above, judges have even suggested that dialogue alone is not enough. 

Cooperation is indeed needed as the following quotes demonstrate:  

 “Dialogue cannot solve all problems between the two Courts. Cooperation is useful. 

Cooperation is better, but anything else will be complicated. It will take time and given the 

principle of exhaustion of national remedies it will not be the best solution to go to Luxembourg 
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and then to Strasbourg or vice versa. It will be burdensome and it will be a problem of 

resources”.135 

 

“The substance of the cooperation is based on what each Court is doing. No individual cases are 

discussed. There are presentations and exchange of information about jurisprudence.”136  

 

“The relationship will not be hierarchical, but based on the principle of cooperation. The Court 

recognises that the ECtHR will have the ‘last word’ and we reasonably expect that we will have 

somehow the opportunity to have the ‘first word’ [on EU law]. This is the essential 

requirement.137 

 

ii. Preserving EU law’s autonomy  

One of the main concerns the CJEU judges raised was about the loss of EU law’s autonomy after 

accession. Theoretically, this is not going to happen as the CJEU will still be the EU Supreme 

Court with the mandate to interpret EU law and decide on the validity of secondary legislation 

and the ECtHR will maintain its role of external as a specialised Court in area of human rights.  

 

Although, there was a general agreement amongst the judges that the “last word” on human 

rights’ compliance is a matter to be dealt with by the ECtHR, doubts persist as to the extent to 

which, in deciding the EU law’s conformity with the Convention, the ECtHR would abstain from 

actually interpreting EU law. 

 

As one of the judges stated: 

 

“We have to be the arbiter of Union law and they have to be the arbiter of whether that 

conforms with the Convention. […this is] very important because there is always a danger that 

they would ended up interpreting our law rather than testing its conformity”.138 

 

However, as the nature of the Convention is international public law, the ECHR is not directly 

applicable within the EU system and consequently any ECtHR judgment will be binding on the 

EU, as a matter of public international law. 

 

Nevertheless, it can be affirmed that, as already dealt with in previous sections of this Report, 

Article 52 (3) of the Charter and Article 6 (3) TEU formally refer to the ECHR. Hence, the CJEU 

applies the ECtHR’s case-law when interpreting fundamental rights’ provisions of EU law. The 
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EU’s accession to the Convention would simply reaffirm what is already in the Treaties about 

the CJEU’s interpretation of EU’s fundamental rights.  

 

However, despite Article 6(3) TEU’s recognition of the ECHR as general principle of EU law, the 

Convention is mainly a ‘gap filler’ for the EU as the CJEU’s role is not to directly apply it, and the 

CJEU does not feel formally bound by the ECtHR’s case law. Basing its competence on Article 19 

(1) TEU, it believes to be the sole and ultimate arbiter of EU law even when ECHR provisions 

and ECtHR case law are involved. This enables the CJEU to interpret ECHR in a flexible fashion in 

order to enhance the effectiveness of EU law.139 When questions of fundamental rights 

protection have been dealt with by the Strasbourg Court, the CJEU relies on the Convention and 

ECtHR’s case law repeatedly using the formula ‘as interpreted by the European Court of Human 

Rights’.140 The Strasbourg jurisprudence is also used as an interpretative tool in relation to the 

legality of EU institutions’ acts and omissions.  

 

However, as highlighted in the theoretical part to this Report, after accession, a monolithic 

framework is likely to prevail over a pluralistic one, making the ECtHR’s judgments binding on 

CJEU. It is indeed the real purpose of the accession to address failures in human rights 

protection compatibly with Article 6(2) TEU which makes the EU specific characteristics to 

remain preserved.  

 

There will be a delicate balancing exercise for the ECtHR as it attempts to avoid interfering with 

the CJEU’s role as interpreter of EU Law. A diplomatic agreement between the two Courts and a 

cautious intervention from the Strasbourg Court would guarantee a smooth coexistence of 

these two institutions. The judicial and the institutionalised dialogue will assist the Courts in 

such an endeavour. 

 

As commented by one of the judges: 

“Article 6(2) TEU and Protocol 8 talks about accession and an eventual participation of the 

Union to the ECHR, but here we ask the specificity of the EU law to be taken into account and 

that we don’t deal only with civil and political rights but also with social and economic rights. 

This approach of the Court leads to the acceptance of an idea of solidarity which emerged also 

in the Laval case”.141  
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This judge added that Article 6(2) TEU and Protocol 8 require that the Accession Treaty does 

not encroach on the autonomy of the EU’s legal order. They might just as well be read as only 

allowing accession to the ECHR, given that this can be reconciled with the EU’s legal autonomy.  

 

Whatever the implications of ECtHR’s external scrutiny for the EU’s legal autonomy may be, 

they are inherent and inextricably linked to the concept of the EU’s accession to the ECHR. 

Accession is happening through an agreement, a common consensus of the EU and ECHR 

contracting parties, which has required negotiations between all.  

 

Thus, on the one hand, the CJEU would enjoy a margin of discretion when implementing the 

ECtHR’s judgments on equal footing with other high contracting parties and, on the other hand, 

the ECtHR would need to respect the principle of subsidiarity and the margin of appreciation 

also vis-à-vis the EU.  

 

A diplomatic solution, either in the form of the above-mentioned dialogues or a more intense 

form of cooperation between the two Courts, would keep conflicts away 

However, if a conflict were to manifest between EU law and ECtHR judgements, then 

theoretically the monolithic architecture of Europe would make the ECtHR the Supreme Court 

in terms of human rights. This results from the EU being treated on “equal footing” as other 

MSs.  

 

Such a solution might not be acceptable for the CJEU as EU’s autonomy is paramount for the 

CJEU. In which case, even if not desirable, the Luxembourg Court might envisage a position 

reminiscent of rulings developed by the German Federal Court in the Solange and the Görgülü 

cases, regulating respectively the relationship between the CJEU and the ECtHR and their 

national courts.142 The CJEU could affirm that ECtHR judgements would be observed as long as 

the ECtHR respects autonomy of EU law.  

 

However, the Luxembourg judges do not seem to favour such an “extrema ratio” as they all 

share the need to cooperate rather than to show antagonism. They wish to be considered as 

allies of Strasbourg, the good brother and show compliance with human rights, as a role model 

for the other courts in Europe, rather than showing animosity 

 

Judges expressed their views as shown in the following quotes 

“There is no rivalry….this Court needs to have the ‘first word’ not the ‘last word”.143 

 

“Judges are responsible people and, for obvious reasons, they want to avoid conflicts or create 

chaos. Judicial appreciation is more appropriate in the area of human rights…The Union must 
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accede to the ECHR and this means that the last word belongs to the ECtHR. This is the logical 

response, not as compromise but as a realistic outcome”.144 

 

”..[Strasbourg] will have the last word] but just concerning the minimum standards, i.e. the 

Convention. This does not mean that there is a restriction to protect at a higher level. It is clear 

that protection is higher at Union level”.145 

 

 “If the Court of Strasbourg will recognise the European law as not conform to the Convention, 

this decision should have direct impact for the European law system. For this reason it is 

extremely important to find a mechanism of cooperation between the two courts that can avoid 

open conflicts, if not it might be quite dangerous for the coherence of the legal system in 

Europe”.146 

 

“It is not a disastrous if the ECtHR finds a violation. If that happens, the EU legislator or this 

Court would change [the status quo]. It is sharp. There is cooperation through discussion when 

you have opposite interests and views”.147 

 

Moreover, the EU has the opportunity to influence the ECtHR’s interpretation if its arguments 

are well-structured and articulated. This is indeed possible in a spirit of cooperation and 

“judicial dialogue” between the two Courts.  

 

The last point to be raised is in relation to the EU’s accession to Protocol 16 ECHR and its 

implication for CJEU’s autonomy. There are two issues that need to be discussed:  

 

1. Protocol 16 will reinforce a “dialogue” between the higher national courts of the signatories 

Contracting Parties and the Strasbourg Court without indeed undermining the CJEU’s autonomy 

and authority.  

 

2. It will introduce a mechanism that can ensure consistency in Europe as the CJEU being the 

higher court at EU level could raise issues of compliance with the Convention, during the 

preliminary ruling or the annulment procedure, thus preventing a possible condemnation for 

violation of human rights by the Strasbourg Court at a later stage. 

 

In relation to the first issue, the Luxembourg court’s autonomy might be challenged in cases 

where a higher national courts decide to address an advisory question on human rights, to one 

of the two European Courts, picking and choosing the most appropriate Court, even if the issue 

is related to an EU measure (i.e. a form of sui generis forum shopping). The second concern 
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relates to the attempt to void clashes and conflicts but raises issues of procedure and length of 

time.  

 

To conclude, the essential elements of EU integration and the minimum standards of ECHR 

rights are not prejudiced with EU’s accession. In case of divergences between the two Courts a 

harmonious solution is likely to be found. Protocol 16 and its implications for the EU will be 

examined in more detail in the relevant sections in Part B section c2 iv) and Part C section c3 i) 

of the Report. 
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2. The “Strasbourg” Perspective 
When discussing the historical context of human rights protection in Europe we briefly explored 
the case law of the ECtHR. In this section we expand on that earlier discussion.  
 
i. Earlier ECtHR’s case law on the relationship between the Convention and EU law  
As stated in other parts of this Report, the two legal systems of the CoE and the EU preceded in 
parallel from their inceptions up to early the nineties with no major interference in each other’s 
domain. Their respective Courts were adjudicating on the cases before them using different 
legal systems and methods of interpretation and at times reaching discordant decisions.  
 
This was the case, as the founding treaties of the European Communities did not expressly 
protect human rights and these entities were not part of the ECHR; then, slowly the two 
respective Courts started paying attention to each other. 
 
The CJEU enshrined fundamental rights within the general principles of the then Community 
law (Stauder)148. It confirmed that, in protecting such rights, it was inspired by the 
constitutional traditions of the MSs (Internationale)149 and, by international human rights 
treaties on which the MSs were signatories (Nold)150. In 1975, the Luxembourg Court explicitly 
referred to the Convention's provisions151, and in 1979, it recognised special significance 
amongst international treaties to the protection of human rights (Hauer)152. Subsequently, the 
CJEU began to refer extensively to Convention provisions where EU legislation under its 
consideration had referred to ECHR153 and also to Strasbourg Court's jurisprudence.154 
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 Case C-36/75 Rutili v Minister of the Interior [1975] ECR 1219; see also paragraph 10 of Opinion No. 256/2003 of 
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and T-272/01Philip Morris International, Inc. and Others v Commission of the European Communities [2003] ECR II-
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[1998] ECR I-621, paras. [33-34] (Articles 8, 12 and 14); Case C-185/95 P Baustahlgewebe GmbH v Commission of 
the European Communities [1998] ECR I-8417, paras.  [20] and [29] (Article 6); Case C-7/98 Dieter Krombach v 
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The ECtHR, in Confederation Francaise Democratique du Travail,155 the first case lodged before 

the European Commission on Human Rights (EComHR), held that the EU was not a party to the 

Convention and thus the Court did not have jurisdiction ratione personae on its actions.  

 

This was repeated in several other cases relative to the EU, raising the question as to whether 

the EU MSs were somehow responsible for legal acts they transposed in order to give effect to 

the EU law. In M & Co156 the EComHR held that the transfer of powers to a supranational 

organisation did not automatically absolve a State from its responsibilities under the ECHR in 

relation to the exercise of the transferred powers. Nonetheless, the transfer of powers to an 

international organisation was compatible with the ECHR, provided that within that 

organisation, i.e. in the case at stake it was the EU, fundamental rights would receive an 

‘equivalent protection’. It was concluded that the EU legal system not only secured human 

rights, but also provided for a scrutiny of their observance.  

 

The EComHR introduced a new concept concerning the relationship between the two legal 

orders, namely the ‘Solange’ principle157, which states that a transfer of competences to 

another international or supranational organisation is not prohibited ‘as long as’ fundamental 

rights receive an equivalent protection within the legal order of this organisation.158 

 

Such a judgement proved significant as acknowledged that the EU’s legal system was a separate 

and most importantly autonomous system of human rights protection.159 However, in 

recognising that the Convention did not prohibit Contracting Parties from transferring 

sovereign power to an international/supranational organisation in order to pursue cooperation 

in certain fields of activity, the ECtHR did not abstain from scrutinising MSs’ acts which in fact 

                                                                                                                                                       
C-465/00, C-138/01 and C-139/01 Rechnungshof v Österreichischer Rundfunk and Others and Christa Neukomm 
and Joseph Lauermann v Österreichischer Rundfunk [2003] ECR I-4989, paras. [73-77] and [83] (Article 8); Case T-
224/00 Archer Daniels Midland Company and Archer Daniels Midland Ingredients Ltd v Commission of the 
European Communities [2003] ECR II-2597, paras. [39], [85] and [91] (Article 7); Case C-109/01 Secretary of State 
for the Home Department v Hacene Akrich [2003] ECR I-9607, paras. [58-60] (Article 8); Case C-117/01 K.B. v 
National Health Service Pensions Agency and Secretary of State for Health [2004] ECR I-541, paras. [33-35] (Article 
12); Case C-71/02 Herbert Karner Industrie-Auktionen GmbH v Troostwijk GmbH [2004] ECR I-3025, paras. [50-51] 
(Article 10); Joined Cases C-482/01 and C-493/01 Orfanopoulos and Oliveri v Land Baden-Württemberg [2004] ECR 
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[2004] ECR II-2501, para [178] (Article 6). 
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implemented EU law.160 This was based on the fact that the State retains Convention liability in 

respect of treaty commitments subsequent to the entry into force of the Convention.161 

 

In Procola162 and Cantoni163 the ECtHR reached a turning point in its relationship with EU law. In 

Procola, the Court reviewed an act of Luxembourgish authorities that had incorporated two EU 

regulations regarding the fixation of milk quotas. The ECtHR scrutinised domestic legal acts and 

found a violation of Art 6 ECHR, and it also implicitly scrutinised the EU regulations.  

 

In Cantoni, the ECtHR held that national laws, based almost verbatim on the EU directive, were 

still within the ambit of the ECHR and therefore subject to the judicial review of its Court. The 

ECtHR showed a general tendency to monitor EU activities in an increasingly detailed manner 

before concluding that these EU-related applications were inadmissible ratione personae.164 

 

The seminal case, which laid the foundations for the subsequent evolution of the ECtHR’s case 

law on the relationship between the Convention and EU law, is Matthews v the UK165. A 

resident of Gibraltar, Ms Matthews, was denied the possibility to vote for the European 

Parliament, on the grounds that such elections were reserved to British nationals resident in 

the United Kingdom, even though most of EU law applies to this British Overseas Territory. She 

complained that her disenfranchisement was a violation of Article 3 Protocol 1 of the 

Convention which guarantees the right to free elections.  

 

The issue at stake was a complex one, as the principle of democratic representation was 

balanced with the application of the 1976 Act on direct elections, a measure having the same 

value as the Treaties. The Direct Elections Act was an international Treaty that the UK entered 

into, as a matter of national and not EU law166 and was not reviewable by the CJEU, even if the 

violations were caused by some EU act (Council decisions).167 

 

In relation to the question whether the UK could be held responsible since the European 

Parliament is an organ of the EU (para 31), the ECtHR reiterated that the EU’s acts could not be 

scrutinised as the EU lacked standing. The ECtHR held the UK responsible ratione materiae 

under Art 1 ECHR and Art 3 Protocol 1 ECHR, for the absence of elections to the European 

Parliament in Gibraltar, declaring the territory within the UK jurisdiction.  
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This case makes clear that gaps in fundamental rights’ protection cannot be tolerated any 

longer and when the CJEU is unable to protect those rights, the ECtHR is willing to step in and 

hold the MSs responsible for violating Convention rights. 

 

ii. The “Bosphorus” case: ECtHR’s Solange Approach 

In the landmark Bosphorous168 decision, the ECtHR has refused to review an EC Regulation 

implementing a UN Security Council Resolution, despite restricting the applicant’s property 

right, on the presumption that EU law did not breach the Convention. The ruling in Bosphorus 

ensures that the Convention remains in place even when the contested act is ascribable to the 

EU rather to its MS. This case suggests that the Bosphorous assumption might be rebutted if in 

its case-by-case evaluation the ECtHR considers human rights protection ‘manifestly deficient’.  

 

In other words, the ECtHR held that the system of safeguarding fundamental rights as 

guaranteed at the EC level was comparable to that provided by the Convention. Hence, to 

reconcile the two diametrically opposed principles of states’ sovereignty and autonomy to 

enter into international agreements, on the one hand, and of States’ obligations under the 

ECHR, on the other, the ECtHR introduced “the equivalent protection” formula.169 Such an 

equivalent protection would only be presumed in cases where the States had no discretion at 

all in implementing the legal act.170  

 

Nevertheless, although Bosphorous established a presumption of “equivalent protection of EU 

law” with Convention, the claimant could prove that such equivalent protection was not only 

lacking but “manifestly deficient”. Thus, the formula can be rebutted if it is considered that the 

ECHR rights’ protection within the legal order of the international organisation in question is 

‘manifestly deficient’. In such cases, the interest of international cooperation would be 

outweighed by the Convention's role as a “constitutional instrument of European public order” 

in the field of human rights.171 

 

In Michaud v France172 the ECtHR clarified that the presumption of equivalent protection 

applies only when the control mechanism provided for by EU law has been fully brought into 

play. This is not the case where a national court refuses to make a reference on the 

compatibility between EU law and fundamental rights. Furthermore, in cases where MS are 

exercising discretion (e.g. normally when implementing directives but also when they 

implement Regulations), the ECtHR will exercise full jurisdiction on the (discretionary) act of the 

MSs, since the latter are parties to the Convention. 
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This scenario is indeed a tacit compromise to mutual respect each of the autonomous systems 

and recognition of CJEU’s authority on the basis of the equivalence protection guaranteed by 

the EU regime. The two Courts, mutually agree, on core norms of constitutional governance as 

part of their political responsibility to European human rights’ protection. The Strasbourg court 

is thus prevented, by a self-denying ordinance, from examining the procedure of the CJEU 

directly in the light of the requirements of the ECHR on the assumption of an equivalent 

protection. 

 

In 2009, a ECtHR non-admissibility decision, in the Kokkelvisserij case173, contained a 

presumption that a contracting party, in the specific scenario the Netherlands, “had not 

departed from the requirements of the Convention where it has taken action in compliance with 

legal obligations flowing from its membership of an international organisation, to which it has 

transferred part of its sovereignty, as long as protection of fundamental rights is considered at 

least equivalent to that for which the ECHR provides”.174 

 

The Kokkelvisserij case raises concerns in relation to indirect Strasbourg reviews of the 

Convention compatibility when the ECtHR considers that the CJEU procedures do not provide 

‘equivalent protection’. Contracting parties, who are also individual EU MSs, might be invested 

with the responsibility for procedures and proceedings before the CJEU over which, as 

individual States, have no direct control. 

 

In M.S.S.175 the ECtHR resisted the ‘temptation’ and did not apply the ‘equivalent treatment’ 

presumption on a national legal act involving the EU law. The ECtHR held the Member State 

accountable without interfering with the EU law’s autonomy. It referred to Bosphorus, but did 

not apply the presumption of equivalent protection, as the Regulation in question allowed a 

degree of flexibility.176  

 

As affirmed by one of the judges interviewed, it is clear that even within the EU there could be 

protection flaws: “...we cannot create any double standards. ...in the M.S.S v. Belgium and 

Greece case of the ECtHR; and then reported in NS case before the CJEU it was decided that 

there should be mutual trust and recognition, but at the same time there is a need of a 

compliance check, it cannot take it for granted even in EU countries”.177  
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However, in the joined case NS and M.E. v. United Kingdom178, decided on 21 December 2011, 

the CJEU’s replied to the M.S.S. v. Belgium and Greece.179 The CJEU was asked to rule on ‘Dublin 

transfers’ from the UK and Ireland to Greece. Although it found the Dublin II system compatible 

with international human rights law, the court asserted that if a de facto overload of a member 

state’s asylum system were to mean that rights protected under the EU Charter would be 

adversely affected, then the other member state should be obliged not to deport asylum 

seekers to that state in order to apply the Dublin Regulation in accordance with EU primary 

law.180 The aim of Dublin II was to expedite the examination of asylum seekers’ applications in 

the interest of both the asylum applicant and the respective MSs, and prevent a situation 

where multiple MSs process applications by the same applicant. 

 

Some commentators questioned whether the interpretation given by the CJEU in this case was 

comparable to the ECtHR’s standard of protection in line with the Bosphorus case, which clearly 

states that “domestic judicial procedure [should] respect and protect individuals against any 

infringement of absolute human rights no matter whether systemic flaws are involved or 

not”.181 

In the CIMADE Case,182 the CJEU clearly stated that asylum seekers may not be deprived, even 

for a temporary period of time, of the protection of the minimum standards concerning respect 

and protection of human dignity.183  

 

Even if this might constitute an example of alignment of the two jurisprudences, it can be 

questioned whether there is “equivalent protection” between these two Courts in this field. 

The “equivalent protection” doctrine is actually closely linked with the EU law’s autonomy, in 

the sense that if the ECtHR will adhere to the “in meritum adjudication of cases’ doctrine”, 

there might a threat against EU’s autonomy.184  

 

A number of concerns on the survival of the Bosphorus formula after accession and in view of 

possible ECHR Contracting Parties’ reactions to an EU’s preferential treatment are dealt with in 

Part C of this Report. 
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iii. The two Courts: the ECtHR judges’ reflections  

As mentioned in previous parts of the Report, the two Courts enjoy a special relationship. The 

ECtHR judges interviewed in the project were all very satisfied about the level of cooperation 

they have with the CJEU judges as these quotes demonstrate:  

 

“I think there is no reason to believe that the relationship is not going to be harmonious. 

First…for everything that is related to the ECHR and for each and every topic there is a chapter 

[in the Charter], which is more or less the same as in the Convention and this should be 

interpreted under the scope per se of the lens of the European Convention and the case law of 

the Strasbourg Court. Secondly, the Luxembourg Court’s case law is very close to our case law 

with very few discrepancies.”185 

 

“The dialogue with the CJEU is important. Even though, the meetings have not so far given so 

much on the substantial level, they give an opportunity to meet, raise some topics and to know 

each other. Now when the accession will be more concrete and the political decisions have been 

taken this will even be more important”186 

 

The extent to which the ECtHR will only carry out the “compatibility with the Convention” 

scrutiny without interpreting EU law remains a challenge in the after accession era. Judges have 

been interrogated in the course of the project to gather some reflections on such a complex 

issue. It is interesting to observe that Luxembourg judges’ quotes match what has been said by 

Strasbourg judges even though the concerns expressed by the judiciary are different. 

 

The following quotes from Luxembourg judges reflect on the Bosphorus formula: 

“Now the relationship between the two courts is quite good because of the Bosphorus 

judgement but this is going to change with the accession. I do not think there are big 

discrepancies between the case law of the two Courts. We accept very much Strasbourg court’s 

case law there are very minor questions of differences. In some area there is something that 

needs to be done … with a dialogue…but there are no conflicts between the two courts. … It is 

clear that after accession the Strasbourg court will have the “last word” on how to interpret 

compliance of human rights to the Convention.187  

 

“Competing interests? There are no frictions but emotions. This court is not considered the good 

guy, they are the good guy. We do not know whether Strasbourg will follow the Bosphorus case 

later on”. 188 
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“Even if the ECtHR abandons the Bosphorus case, the CJEU has to take into account these 

problems [….] The relationship between the two Courts can be one of cooperation with 

recognition of the ‘last word’ for the ECtHR, with a mechanism that ensures that when a case 

arrives in the ECtHR, there is the possibility that the CJEU takes position. The only thing that is 

reasonable is that the CJEU has the chance to take position before the ECtHR has the ‘final 

word’”.189 

 

Against this backdrop, the Strasbourg judges did not express a unanimous position on the after 

accession era in relation to the Bosphorous approach: 

 

“Whether there is room for some special treatment of the EU, well under the Bosphorous logic, 

yes. How can I know if it will be followed? This is one of the problems under discussion. There 

are different expectations; the expectations of Luxembourg are not exactly the same as ours. 

What will be our position I simply do not know. It will be probably solved in the first important 

cases to what extent the court will be ready to accept what is going on at the EU level, if those 

cases are let say drastic cases of clear violation, the outcome will be completely different as far 

as the Lisbon treaty is concerned. All options are open as margin of appreciation is rather 

flexible”.190 

 

“Personally I would find it very difficult to follow Bosphorus after the accession; otherwise 

accession does not make sense. But of course the Court here will have to say soon, what will 

happen to Bosphorus”.191 

 

“It is sure that the Court after accession will carefully examine every case. The application of the 

doctrine will not change. This is the essence of the accession. There will still be the presumption 

of compatibility of EU law with the ECHR but this will be tested on a case by case basis. It is a 

rebuttable presumption, not written on stone”.192 

 

“We cannot predict these kinds of things. I have no idea how this court will react once the EU 

has acceded to the Convention. The only thing we know for sure is that something different will 

have to be found from the Bosphorus approach because, the Bosphorus approach is still on the 

‘equivalent level of protection’, and something different can be found.”193 

 
“The situation as it stands now is: a Bosphorus presumption. As far as CJEU is concerned in case 
Kokkelviserij this is a very important inadmissibility decision, and we applied it in other cases. 
Even in cases where the CJEU did not formally intervene, we said that since there was a 
possibility to send a case to the CJEU for preliminary ruling, Bosphorus presumption applies, 
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because there is judicial protection. One of the reasons for Bosphorus was the need to 
collaborate with international organisation. This will not change after the accession. There are 
arguments against and for are on the table, and if a case is before the Grand Chamber it will 
decide whether it will apply Bosphorus in the future or not”.194 
 
The extent to which a proper scrutiny will be exercised by the Strasbourg Court is still a focal 
point of the debate. Dialogue is essential to ensure a smooth functioning of the system and 
perhaps in case of doubt, the advisory system proposed by Protocol 16 of the ECHR could be of 
some assistance to the Courts. 
 

iv. Development at Strasbourg’s level: Protocol 16 ECHR. 

At the time of our empirical work with the European judiciary, Protocol 16 to the Convention 

was not yet a reality. Even though we were aware of the proposal195 to extend the ECtHR’s 

jurisdiction to include advisory opinions, we simply raised with our respondents the issue of a 

potential ECtHR’s advisory role and its long-term effectiveness implications.  

The introduction of a system under which the national courts could apply to the ECtHR for 

advisory opinions on legal questions relating to the interpretation of the Convention and its 

Protocols, was raised for the first time in 2005 and then evoked again in April 2011.196  

Following several meetings,197 a Parliamentary Assembly’s opinion,198 and a draft,199 finally on 

2nd October 2013, Protocol No. 16 was adopted.200 The key issues addressed during the 

adoption process were: the nature of the domestic authority that may request an advisory 

opinion, the type of questions, the procedure for considering requests and the legal effect of an 

advisory opinion on the different categories of cases.  

 

The introduction of a procedure allowing the highest national courts to request advisory 

opinions from the Court concerning the interpretation and application of the Convention would 

indeed foster the dialogue between the national courts and enhance the ECtHR’s 

‘constitutional’ role. The interaction between them would potentially strengthen human rights 
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protection and assist States Parties in avoiding future violations. Higher Courts might need 

guidance on the provisions of the Convention and the Court’s case-law and require an optional 

non-binding opinion on its interpretation in the context of a specific case at domestic level. 

Following the ratification of Protocol 16 by the EU, the same would likely apply, to the CJEU 

which could consult the ECtHR on issues of compliance with the Convention raised during an 

annulment action or a preliminary ruling procedure before this Court.  

 

Even though, Protocol 16 was not in place at the time of the interviews, the research team did 

discuss the introduction of a possible referral mechanism from the CJEU to the ECtHR with 

interviewees. The judges interviewed expressed some concerns when we asked the following 

question:  

 

“Would you envisage a mechanism whereby the CJEU could require an optional non-binding 

opinion to the ECtHR on its interpretation of the Convention? 

 

The following quotes show the Luxembourg judges’ view on such a proposal: 

 

“No, for practical reasons. We now try to keep our procedures within reasonable time, a year 

and a half on average. We don’t want the whole procedure to last ten years. Even if there is a 

special procedure, it will be difficult and even frustrating for national citizens to understand this 

system…. For the economy of the procedure it would be better to avoid lengthy processes and 

avoid increasing workload. After all, if there is a serious question of fundamental rights 

violation, then it is most probably that we arrive at the same conclusion as the Strasbourg 

Court”.201 

“We have to take into consideration the length of proceedings….For example, for a preliminary 

ruling now we need around 17 months to deal with, because of the translations and whatever it 

is necessary, so imagine if we have to interrupt and wait for 3 years for Strasbourg to answer 

the question. Then, it is really a problem in the award of justice. It is better that CJEU … takes 

into account the jurisprudence of the ECtHR and then if the party is not satisfied can later go to 

Strasbourg on a separate proceeding”.202 

“Why should we?... As a national judge I had to apply the Convention and then some cases went 

to Strasbourg …. I do not see any reason why this should be different for this Court“.203 

 

“The mechanism before Luxembourg to suspend the case and refer it to Strasbourg for an 

opinion, as far as I know it is not in negotiation. We have to try to work out how we can make 

the most out of accession in terms of resources without making the lives too complicated”.204 

 

                                                 
201

 Interview No 5 (CJEU, Luxembourg 14 December 2010). 
202

 Interview No 4 (CJEU, Luxembourg 14 December 2010). 
203

 Interview No 13 (CJEU, Luxembourg 15 December 2010). 
204

 Interview No 14 (CJEU, Luxembourg 15 December 2010). 



60 

 

“This could be at a first sight a very good solution but the question is the workload ….. 

Strasbourg court has 120,000 cases backlog…Now we are billing approximately 600 cases each 

year”.205 

 

The main issue raised during the interviews was the length of the procedure and the 

effectiveness of justice of such an advisory system. The Strasbourg Court is under considerable 

pressure and is risking not playing its role efficiently. The number of decisions and judgments 

has increased almost tenfold in ten years but the number of applications continues to be even 

higher. There are 120,000 cases pending, that is nine times more than the number pending ten 

years ago.206 

 

Most of the judges have raised concerns about the practicalities of such a system, particularly in 

view of the fact that the Luxembourg Court follows the Convention and the ECtHR’s case law. 

 

The question of whether this Protocol would have implications on the EU’s autonomy in case 

national courts would use it as a forum shopping tool to avoid compulsory referral to the CJEU 

will be discussed in Part C, section c3 of this Report. 

 

d) The “Brussels” perspective: the policy makers' reflections 

Having discussed the judicial perspective regarding the relationship between the Strasbourg 

and the Luxembourg Court, the last part of this section will focus on the Brussels perspective, 

reflecting on the policy makers’ views about the two Courts and their relationship in the post-

Accession era. 

 

During the negotiations, there was a positive perception about the spirit of co-operation and 

the constructive dialogue between the two Courts. It was commonly recognised that ‘there has 

been a lot of co-operation in very little time’ not only in dealing with the procedural aspects, but 

also in shaping their future relationship.207  

 

In the eyes of the policy makers, the accession will ‘subordinate the Luxemburg Court to the 

Strasbourg Court’, in the same way that ‘the German Constitutional Court or French Supreme 

Court is subordinated to the ECtHR’.208 The CJEU in its relationship to the ECHR and ECtHR will 

be ‘in a position comparable to that of highest courts of any other high Contracting Party’.209 

 

                                                 
205

 Interview No 16 (CJEU, Luxembourg 16 December 2010). 
206

 Judge Costa in ‘Reforming the European Convention on Human Rights: Interlaken, Izmir, Brighton and beyond’ 
(n. 44) p. 21. 
207

 Interview A (Council of Europe, Strasbourg 18 June 2012). 
208

 Interview A (Council of Europe, Strasbourg 18 June 2012). 
209

 Interview C (EU Commission, Brussels 1 August 2012). 



61 

 

Establishing a relationship of mutual respect is in the interest of both Courts and will 

significantly contribute to good administration of justice in Strasbourg.210 There were several 

issues that could transform this relationship into a competitive one, where two powerful and 

authoritative courts are striving for more power and influence. However, both institutions have 

shown that they value each other’s authority and they are willing to work closely with each 

other to finding the right formula for their future interaction. This is evidenced by the creation 

of the prior involvement mechanism.  

 

The ECtHR allows the CJEU to have the “first word” in a case regarding an alleged violation of 

the ECHR by an EU act, not as a gesture of good will, but because ‘the assessment of the ECtHR 

should be based on the assessment of the legal system which is at stake’.211 A prior examination 

at internal level is necessary so that the Strasbourg Court can take into account the perspective 

of the legal system which is challenged and the balancing exercise is conducted at EU level. It is 

reasonable to presume that the ECtHR would attach considerable weight to the judgements 

and the interpretations given to fundamental rights by the CJEU. We have already seen 

numerous examples where the ECtHR has drawn from the case-law of the Court of Justice and 

vice versa.  

 

At the same time, the CJEU ‘preserves its role as regulatory court of the EU, even in cases 

involving human rights issues, which have not been submitted to its attention’.212 In any case, it 

was suggested that there is a small difference in the scope of the review that each if the two 

Courts undertake. The CJEU has the power to assess the compatibility of an act on the basis of a 

source of superior level, while the ECtHR assesses the role that an act has played in a de facto 

situation, which led to the alleged violation of human rights. Violation in most cases is not the 

consequence of the loss, but the result of the application of the law.213 

 

Nevertheless, this ‘first word-last word’ relationship has not been properly clarified and some 

of the comments focused on whether the CJEU’s first word is a binding judgment or just an 

opinion. The binding character comes with the power to annul an act, but can it be argued that 

the CJEU does have the power or would this go beyond what is written down in the Treaties?214 

If the CJEU does not have such powers, these cannot be granted as the competences and 

powers of the EU institutions shall not be altered by the Accession Agreement. On the other 

hand, if we favour the view that the CJEU in fact gives a non-binding opinion, this would mean 
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that the EU would allow the situation where an act has been declared incompatible with the 

ECHR but is kept in the legal system.  

 
In the course of the negotiations, the policy makers had to come up with a document, which 

would contain a series of commonly acceptable rules and provisions, dealing with a 

considerable amount of controversial, politically sensitive and thus hard to resolve issues.  

 

Although the negotiations were far from being characterised as smooth and uncomplicated, it 

was seen as a ‘balanced result’; not a compromise, as this quote demonstrates: 

‘There are some special arrangements, which one could say favour the EU with respect to the 

other Contracting Parties, but I think most of them are strictly linked to the peculiarities of the 

EU, not being MS contracting party’.215  

 

Equally, the EU will have to adapt to the new reality, follow the developments in Strasbourg 

very carefully and “take whatever the ECtHR says seriously from the day that the court actually 

says it. That is the point. Sentencing against the EU will not weight the same as sentencing 

against a Member State”.216 

 

Another issue which was raised during the interviews is about the role of the ECHR in the EU 

legal order following accession. In the Treaty, as it currently stands, the ECHR is listed as one of 

the general principles of law. However, the policy makers raised concerns as to what the CJEU 

will say “once a case is brought before it when the ECHR is the sole parameter for the 

judgement. How will the judges solve the riddle of what is the status of the Convention?”217  

 

Pursuant to Article 216 TFEU, the ECHR should be given the same position within EU law as any 

other international treaty. In line with the Haegeman principle, the ECHR will be binding, as an 

integral part of EU law.218  

However, concerns can be raised in relation to the provisions of the Convention whether they 

are “directly applicable” to the EU as well as before national courts. This might be the case. If 

the two conditions laid by the CJEU are fulfilled; more specifically, as affirmed in relation to an 

international agreement, direct effect must not be excluded if its provisions are clear, precise 

and unconditional.219 

Scholars have suggested that the ECHR would satisfy both conditions, as it does not exclude 

direct effect, being its provisions not only clear, but requiring no further implementation and 
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their content can be read with reference to the comprehensive case law of the Strasbourg 

Court.220 

If we accept that the Convention is considered directly applicable after Accession, then the 

claim that this would constitute a deviation from what the TEU provides regarding the 

relationship between the ECHR and national law needs to be challenged. Article 6(3) TEU 

encapsulates the CJEU’s jurisprudence, according to which fundamental rights form an integral 

part of the general principles of law, the observance of which, the Court ensures.221 As affirmed 

by the CJEU, Article 6(3) does not affect the relationship between the ECHR and the legal 

systems of the MS and, in particular, when there is a conflict between national law and the 

Convention, it does not instruct national courts to apply the provisions of the ECHR directly.222 

Indeed, it is not Article 6 (3) TEU the relevant provision to refer to in relation to the role of the 

ECHR in national legal orders, but Article 52(3) of the EU Charter, that incorporates, even 

before accession, several elements of the ECHR, as a minimum standard.223 

 

According to the Haegman doctrine, if the Convention is to be considered as an integral part of 

EU law, it would be accorded the same treatment as EU law, including in case of a conflict, 

supremacy over domestic legislation. Consequently, MSs would be bound by the ECHR, as part 

of EU law, when their authorities implement obligations under EU law. 

 

However, the ECHR’s potential direct effect would not have practical relevance given that the 

Charter provides more extensive protection and ranks higher than the ECHR in the hierarchy of 

the sources of EU law. Where MSs act outside the scope of EU law, the Convention will apply to 

it in accordance with its own domestic law.224 

 

Overall, post-accession the status of the ECHR in the EU legal order is likely to have no practical 

implications for the human rights protection in MSs, as it will not enhance the protection 

afforded beyond the level provided by the Charter.225 

 

The policy makers’ side has given much emphasis on avoiding radical changes and keeping the 

adaptations to what is strictly indispensable. In this context, they tried to minimise the 

differences in comparison to the normal procedure before both Courts, highlighting at the same 
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time the importance for the EU to have clear internal rules on the “co-respondent mechanism” 

or “CJEU’s prior involvement” as discussed in Part C.226  

 

C. ACCESSION TO THE EUROPEAN CONVENTION ON HUMAN RIGHTS 

 

a) EU’s Accession to the ECHR: An Overview 

Accession has been a topic in the EU agenda for many decades, but during the early years the 

focus was on the establishment of the internal market, removal of barriers and economic 

integration. This explains the complete absence of any reference to human rights in the Treaty 

of Rome and the lack of any system of fundamental rights protection. The latter was the 

mission of the CoE, which had shown remarkable commitment to fundamental rights through 

the ECHR and the Strasbourg Court.  

 

Even though it was clear that the EU and the CoE were like ‘twins separated at birth’227, in 

practice, they were serving different purposes, had different priorities and there was no overlap 

between their courts and institutions. 

 

The more powerful the Union was becoming in the political strand and the more it was 

expanding its areas of competences. The area of human rights was transforming into a field 

where both EU and the CoE were operating and thus gradually more and more incidents of 

divergence would manifest between these European entities and with their coexisting national 

legal systems. For instance, as mentioned in Part III B(2)(ii) of this Report, in the case of Solange 

I228, the German Constitutional Court made it clear that MSs would not unquestionably accept 

the Union’s precedence over fundamental constitutional rights, drawing a line between 

supremacy of EU law and effective protection of fundamental rights. This is when progress in 

relation to fundamental rights’ case law was developed as it was becoming increasingly 

apparent that a more robust system of protection was essential.229  

 

Discussions over the development of an efficient human rights protection’s system led to a 

dilemma as to the choice of the preferred method and means to be used: i.e. either the EU’s 

accession to the ECHR or the adoption of an EU Bill of Rights. Each of these two options had its 

own merits and the EU institutions, in cooperation with the MSs, were trying to reach 

consensus as to which of the two constituted the most suitable option.  
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At first glance, the EU’s Accession to the ECHR was the most straightforward solution: firstly 

because all EU MSs were already signatories to the Convention; secondly all future MSs would 

also become Contracting Parties, as it was one of the conditions for EU membership; and thirdly 

as it was rather “oxymoron” for the Union not to be legally bound by the Convention and not to 

be subjected to the ECtHR’s review, when all its existing and future MSs were committed to act 

in accordance to the ECHR. However, the plans for accession preceded a lack of an adequate 

legal basis for accession to the ECHR, as highlighted in the CJEU’S Opinion 2/94.230 

 

The Union was not discouraged by this unfortunate development and started moving towards 

the direction of an EU Bill of Rights. The first step was made in 1999 in the Cologne European 

Council, where it was decided that it was time to consolidate the fundamental rights applicable 

at Union Level through a Charter of Fundamental Rights, making them more visible for EU 

citizens and enhancing the legitimacy of the Union. What started as a EEC was gradually 

transforming into a ‘Union of people’ and the EU wanted its own Bill of Rights; a modern and 

comprehensive document, which would encapsulate the Union’s vision for the new era of 

rights.231 

 

The Charter has been welcomed as an extremely positive development and fundamental rights 

are not only more visible, but are also protected by a legal document, which has the same 

status and effect as the Treaties. The introduction of the Charter did not rule out the possibility 

of the EU’s Accession and, despite the setbacks, this was deemed necessary and 

complementary to the adoption of the Charter.  

 

The decisive step for the Accession came with the introduction of the Lisbon Treaty and 

Protocol 14 to the ECHR. In this way the EU and the CoE made the necessary amendments to 

the Treaties and the ECHR respectively, so that Accession was made possible, pursuant to 

Article 6(2) TEU and Article 59(2) ECHR. Negotiations started immediately in the summer of 

2010, with the view of concluding the Accession as soon as possible. Apparently, the pathway 

to Accession was open, but there were still numerous issues that needed to be resolved.  

 

A draft Accession Agreement was concluded on October 10, 2011, which was described as ‘an 

acceptable and balanced compromise’ by many delegations during the extraordinary meeting of 

                                                 
230

 Opinion 2/94 Accession By the  Community to the European Convention for the Protection of Human Rights and 
Fundamental Freedoms [1996] ECR I-1759, para 36. 
231

 See Cologne European Council, Conclusions of the Presidency, Annexes (1999), available at: 
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/kolnen.htm. See also Tampere 
European Council, Conclusions of the Presidency (1999), available at: 
http://www.europarl.europa.eu/summits/tam_en.htm  

http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/kolnen.htm
http://www.europarl.europa.eu/summits/tam_en.htm


66 

 

the Steering Committee for Human Rights (CDDH) in Strasbourg on 12-14 October 2011.232 The 

delegations from the 47 CoE Contracting Parties also agreed on a couple of minor changes to 

the Explanatory Report, as well as to two linguistic adaptations to the French text of the draft 

Accession Agreement.233 However, when the discussion went on to consider the substantive 

provisions of the Agreement, the lack of unanimity and common approach became evident 

among the EU MSs. It is worth noting that certain delegations expressed the concern that they 

were ‘not in a position to express substantive views in the CDDH’234. Following the involvement 

of the Committee of Ministers, negotiations started again in an ad hoc group of 47+1, with the 

view to finalising the legal instruments setting out the modalities of accession of the EU to the 

ECHR without any delay.235  

 

After 5 meetings in Strasbourg, the two parties reached a milestone agreement finalizing the 

text of the Accession Agreement on April 5, 2013. It was July 7, 2010 when the official talks 

were launched by the Secretary General of the CoE, Thorbjørn Jagland, and the Vice-President 

of the European Commission, Viviane Reding. The agreement was welcomed as a ‘decisive step’ 

that will ‘contribute to the creation of a single European legal space, putting in place the 

missing link in the European system of fundamental rights protection’.236 

 

When the Accession Agreement was finalised, the Commission asked the CJEU to give an 

opinion on the compatibility of the Agreement with EU law, pursuant to Article 218(1) TFEU.237 

Once the Opinion 2/13 is given and the Agreement has passed the scrutiny of the CJEU, the 

Council of the EU will have to express its unanimous consent, in addition to the approval of all 

MSs ‘in accordance with their respective constitutional requirements’, as provided by Article 

218(8) TFEU, before we proceed to the ratification stage by all ECHR Contracting Parties. 
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b) Accession Negotiations and Policy-Makers: Reflections and Remarks 

The Accession Agreement constitutes a major step in the process of the EU Accession to the 

ECHR. The post-accession era is based on three basic pillars:  

 

a) The EU will be subjected to the external scrutiny and control of the ECtHR and will be 

formally integrated into the ECHR fundamental rights protection system. The external scrutiny 

will come to complement and reinforce the internal system of protection based on the Charter 

and the CJEU. 

 

b) There will be more effective judicial protection of individuals, as EU citizens will have the 

right to bring complaints against EU institutions directly to the ECtHR. In addition, it is expected 

to increase consistency between the Courts in Luxembourg and Strasbourg in terms of 

harmoniously developing their case law and maintaining a coherent approach towards human 

rights protection across Europe. 

 

c) The Accession will enhance the credibility of the EU internationally and it will increase 

transparency, accountability and overall legitimacy regarding its commitment for the effective 

protection of fundamental rights. 

 

In its Opinion 2/94, the Court of Justice, even though effectively put a (temporary) end at the 

plans for Accession, it did stress that the accession would be of ‘constitutional significance’, as it 

would ‘entail a substantial change in the present Community system in that it would entail the 

entry of the Community into a distinct international institutional system as well as integration of 

all the provisions of the Convention into the Community legal order’.238  

 

The CJEU’s Opinion on the compatibility of the Accession Agreement with the ECHR is 

anticipated with great interest and thus carries additional importance, because the Accession 

Agreement cannot be easily compared to any previous international agreements between the 

Union and other parties. The EU Accession per se has no substantial differences compared to 

when a state becomes a party to an agreement, submitting itself to the external control of 

compliance with the provisions of the agreement as exercised by the competent authorities. 

This is what public international law provides and as such applies to the ECHR, but the EU is not 

simply “another” State. The EU is a sui generis Contracting Party. It is the first not-state party 

and there are no specific rules in place within the ECHR system for such occasions.  
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As stated by one of our interviewees: “It[the EU] does not have a privileged position, but it will 

naturally receive particular attention.239 As argued during the interviews with Strasbourg judges 

“..the judgments of the ECtHR would only be binding on the Union as a matter of public 

international law, without direct effect on EU law. The ECtHR will act not as a superior court in 

relation to the CJEU but more as a more specialized court on human rights issues”.240 

 

In order to balance the need to preserve on the one hand ‘the specific characteristics of the 

Union and Union law’241 and the essential features of the ECHR mechanism on the other, the 

negotiators had to come up with practical solutions to successfully fit the EU into the existing 

ECHR system.  

 

As mentioned during the interviews, the accession is a complex process, which “requires not 

only the conclusion of the Accession Agreement; it also requires the parties, particularly the EU, 

to adopt a series of provisions which will govern the way they will need to function in the post-

Accession era”.242 

 

Most of these provisions are “strictly linked to the peculiarities of the EU not being a State- 

Contracting Party and thus special arrangements are required, not different treatment”.243 

Amendments were definitely contemplated, particularly in the judicial system of the ECHR, but 

the negotiations gave more emphasis on facilitating the process of Accession on the basis that 

the Union will accede on an “equal footing” and any adaptations should not undermine the 

Council’s authority and prerogatives.  

 

Our empirical findings stress the fact that the Union has been in favour of the idea of having 

control exerted upon it by the Court of Strasbourg, however there needs to be a clear 

framework within which such control is exerted.  

 

The CJEU has also been clear on that the protection of fundamental rights ‘must be ensured 

within the framework of the structure and objectives of the Union’.244 It was difficult to talk 

about absolute rights in a market-orientated Community, so it is not surprising that the CJEU 

was supporting the view that rights ‘must be considered in relation to their function in society’ 
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and that it is not inconceivable for certain restrictions to exist as long as they are proportionate 

and do not interfere with the substance of these rights.245  

 

Despite the fact that the focus of the Union has been gradually shifting, as evidenced by the 

Lisbon Treaty, it is still far from the rationale underpinning the CoE and the absolute objective 

of guaranteeing individuals, not just citizens or some categories of third-country nationals’ 

protection of fundamental rights.  

 

As affirmed by one of our interviewees: 

 

“In terms of the substantive standards, there will be no change since the Charter builds on the 

Convention and goes even further. What is added is this procedural aspect – the external 

scrutiny. We go beyond the dynamic reference to the Strasbourg case-law to highlight that the 

ECHR is of utmost relevance for the EU legal. This is important for every individual, not only 

citizens, but everyone in the jurisdiction of the EU, including TCNs”.246  

 

As repeatedly mentioned in the interviews, both Courts are “well-aware of the benefits and the 

added value of the Accession in the strengthening of the ECHR system and on the basis of a very 

careful scrutiny there will be practical concordance between them”.247  

 

As highlighted by the vast majority of the CJEU’s judges interviewed in Luxemburg, the Court 

has been closely observing the progress of the negotiation between the Council and the 

Commission ahead of the Accession. The negotiators showed optimism and affirmed that there 

is “ample space for the CJEU to treat the challenge of the Accession as an opportunity to rise up 

and start acting as proper Court of HR with view to ensuring that all EU institutions comply with 

the ECHR”.248 

 

c) Post-Accession: Concerns and Challenges 

Both the judiciary and the policy-makers were positive about Accession eventually being 

completed, not only because this is specifically provided in Article 6(2) TEU, but also to bring 

“coherence and legal certainty among the different sources of fundamental rights which coexist 

in Europe”.249 
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At the same time, they all acknowledged that there can be obstacles and that there are issues 

that need to be ironed out before the Accession takes place and certain areas of concern for 

the MSs, the EU institutions, the Courts and the CoE. These are related to institutional, 

procedural and substantive aspects of the Accession, and, although they were taken into 

account by the negotiators during the negotiation process, there have been concerns expressed 

by both governmental and academic circles that they might come to the surface again and 

cause the clogging of the ratification process. The experience from the Constitutional Treaty as 

well as more recently the Lisbon Treaty serves as a good illustration of such worries.  

 

This section will touch upon some of these areas of concern, giving an overview of these 

difficulties along with their potential impact on the final stages of the Accession process. 

 

1) Accession to the ECHR’s Protocols 

Article 6(2) TEU imposes an obligation on the EU to accede to the ECHR, but is silent concerning 

accession to ECHR’s Protocols. Given the fact that one of the main aims of the Accession is the 

effective protection of individuals and the accountability of the Union, one would expect the EU 

to be automatically bound by all Protocols irrespective of whether the MSs have ratified them 

or not.  

 

On a more objective note, Protocol 8, which was discussed in Section B, section c1 ii), stipulates 

that Accession must not affect the competences of the Union and thus it would seem sensible 

for the EU to ratify at least those Protocols related with rights contained in the Charter. 

However, the European Council decided to negotiate accession only in relation to Protocols 

that all MSs of the EU had already accepted, such as Protocol No 1 about the peaceful 

enjoyment of one’s possessions, the right to education and the right to vote and Protocol No 6 

on the abolition of the death penalty. This decision clearly reflects the MSs’ reluctance to 

accept any extension of the EU’s competences.  

 

In practice, this can be problematic in the light of Article 52(3) of the Charter. This provision 

confirms that the rights protected under the Convention have exactly the same meaning under 

EU law. Thus, it basically requires that to the extent that Charter’s rights correspond to 

Convention, 'the meaning and scope of those rights shall be the same as those guaranteed by 

the Convention'. However, an issue is likely to arise with regards to Charter’s rights contained in 

a Protocol to the Convention, which has not been ratified by all MSs. As this Protocol is not 

binding for the MSs, it should not as such be included in the Accession Agreement. However, 

the interpretation to be given to the Charter’s rights in question rests within the judgement of 

the CJEU.250 Protocol 16, introducing an advisory system whereby national courts and the CJEU 

can consult the ECtHR on issues of compliance with the Convention has been dealt with in Part 

B 2 i(v) of this Report and will also be discussed in Part C Section 3 i.  
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2) Co-Respondent Mechanism 

The co-respondent, or co-defendant, mechanism was developed for instances where an alleged 

violation of fundamental rights may not be attributed to a MS’s fault or misconception of its 

obligation. If said violation has its roots in a provision of EU Law, this means that the MS, even if 

convicted by the Strasbourg Court will be unable to remedy the violation. Therefore, it was 

decided that it is fair and more justifiable that the Union should be called to participate in the 

proceedings and potentially held responsible for a violation. 

 

Article 3 of the Agreement provides that the EU may become a co-respondent if it appears that 

the alleged violation of the ECHR calls into question the compatibility of a provision of EU law 

with the Convention rights at issue: where the violation could have been avoided only by 

disregarding an obligation under EU law or where a provision of EU primary law is allegedly in 

breach of the ECHR.  

 

On such occasions, the respondent and the co-respondent shall be jointly responsible for the 

alleged violation, unless the Court decides that only one of them should be held responsible, 

pursuant to Art 3(7) of the Agreement.  

 

The use of this mechanism will be subject to the preconditions laid down in Article 3(5), which 

states that a Contracting Party shall become co-respondent either by accepting an invitation 

from the Court or by decision of the Court upon the request of that Contracting Party.  

 

Respondents and co-respondents shall be jointly responsible for the violation at issue, unless 

the Court, on the basis of the reasons given by the respondent and the co-respondent, and 

having sought the views of the applicant, concludes that only one of them is to be held 

responsible. 

 

The rationale behind the introduction of this mechanism, as stated by one of our respondents, 

is that “all the parties involved in a case are given the opportunity to present their views, and to 

be held fully responsible, relieving in a way the ECtHR from the task of having to determine 

which party is really responsible for an alleged violation. The EU will be held liable for any 

primary law provisions which contravene the ECHR, while the MSs will remain responsible only 

for national measures, which are adopted in application of EU law and they infringe the 

ECHR”.251 

 

Initially there were concerns about the need to introduce a new mechanism instead of relying 

on the third-party intervention mechanism already set out in Article 36 ECHR. Most concerns 
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had to do with its application in practice, as it was not clear how the participation of the Union 

would not adversely affect the position of the individual applicants; how abusive use of this 

mechanism would be prevented; and how the purpose of the participation of a correspondent 

along the side of the original respondent would be more efficiently served. However, despite 

the concerns about its complexity, the adoption of the co-respondent mechanism was 

advanced. 

 
As stated by one of the policy makers interviewed, “the co-respondent mechanism is maybe a 

complication, but it is a complication on the EU side”.252 There were no concerns regarding 

potential disadvantage in relation to the individual applicant, who will have to overcome the 

obstacles of both the EU and the MS(s) in their attempt to get protection. Then, another 

respondent stressed that “judges will focus on the quality of the arguments presented, not at 

the number of participants to the procedure, which make that argument”.253 

 

An interesting argument that came up during the interviews was that the co-respondent 

mechanism is basically a “safety valve” for the enforcement of the ECtHR judgments by the EU, 

as this quote suggests: ‘Without the co-respondent mechanism in a case against an EU Member 

State, if the Court finds that there is a violation, the Member State would be under obligation to 

abide by the judgment, but then, since the EU is not party to the proceedings, it would not be 

legally bound by that judgment. In other words, the enforcement of the judgment would 

effectively depend on the good will of the Union and its MSs’.254  

 

Finally, it was mentioned that according to the Commission’s very minimalistic impact 

assessment, done in June 2012, only 3-4 cases, such as Matthews and Bosphorus, would be 

potentially subject to such a mechanism.  

 

Thus, the following quote suggests that “after all, the assumption is that all the States and the 

EU institutions will do their best to ensure that their acts are already fully compliant with the 

Convention, so that the ECtHR is the last resort.255 

 

3) Prior involvement of CJEU 

The ‘first word’ of the Luxembourg Court has been advertised as an essential mechanism in 

relation to the EU’s Accession to the ECHR. As the Presidents of both Courts highlighted in their 

Joint Statement in 2011, this mechanism is based on the ‘respect to the principle of 
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subsidiarity’, offers flexibility and most importantly ensures that an internal review takes place 

before the external review without the need to amend the ECHR.256  

 

National courts dealing with a dispute in which the application of a rule of EU law raises 

questions can refer to the Court of Justice to resolve these questions. The reference for a 

preliminary ruling can either be on the interpretation or the validity of EU law. More 

specifically, the national courts can seek clarification on a controversial point of law or can 

check the validity of an act in the EU legal order. 

 

Regarding questions of validity, the procedure is rather straightforward. If an individual intends 

to directly challenge the legality of any EU measure and bring a claim against the EU 

institutions, the competent Court is the General Court. It is indeed before this Court that such 

cases can be brought by natural or legal persons. In the event that the claim is not successful, 

the individual has the right to make an appeal before the CJEU.  

If the appeal is also unsuccessful, there is still the possibility for the individual of making an 

application before the Court of Human Rights in Strasbourg for breach of any rights under the 

ECHR.  

 

Under such circumstances, there are no complications, as the “prior involvement” of the CJEU is 

ensured, and the judges in Luxembourg have the opportunity to rule on the validity of EU law 

before their counterparts in Strasbourg have the “last word”. 

 

The complications begin in cases involving the interpretation of EU law and particularly when 

the claim is related to measure that implements EU law in the national legal order, when 

national courts do not refer the matter to the CJEU. In principle, there is the obligation of 

exhaustion of legal remedies at national level, before an application reaches the ECtHR.  

 

However, the lack of reference to the CJEU for a preliminary ruling does not render an 

application before the ECtHR inadmissible. This is because the preliminary reference procedure 

is not considered stricto senso a domestic remedy in the first place. Since national courts are 

allowed a degree of discretion as whether to place the reference request. Then, the whole 

preliminary reference system is based on trust, mutual respect and bona fides. The judges in 

Luxembourg have a ‘more panoramic view of EU law’ and are thus more competent to resolve 

difficult questions or give guidance on controversial issues.257 

 

National courts of last instance have an obligation and ‘shall’ submit a question for a 

preliminary ruling but only when there is a question of interpretation of EU law or on the 
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validity of an act of a Union’s institution. The CJEU guidance does not aim to substitute the 

judgement of the national courts, but offers essential help to national judges in reaching their 

decision.  

 

The courts do not have an obligation to refer in the event that ‘the correct application of EU law 

is so obvious that leaves no scope for any reasonable doubt’: the Acte Clair doctrine. Such a 

doctrine serves as a guarantee that the CJEU does not have to revisit its settled case law, re-

examine issues already resolved and re-state the obvious.258 

 

Another valid justification for not submitting a reference to the CJEU is the Acte éclairé 

doctrine, “where previous decisions of the Court have already dealt with the point of law in 

question, irrespective of the nature of the proceedings which led to those decisions, even though 

the questions at issue are not strictly identical”.259 Although this principle is strongly associated 

with the doctrine of precedent, the courts might refer if they feel that they would require 

additional guidance for making a ruling or they feel that a change in the precedent must take 

place. 

 

Since the CJEU is entrusted with the sole jurisdiction to declare an EU act invalid, the 

negotiators had to come up with a mechanism that would allow the Luxembourg Court to have 

a say on the conformity of an EU act with the provisions of the ECHR, before the Strasbourg 

Court decides on this issue.  

 

Thus, in order to preserve the characteristic of EU's legal system, the Accession Agreement has 

provided for the “prior involvement” of the CJEU in all cases where the Court ‘has not yet 

assessed the compatibility with the Convention rights at issue of provisions of European Union 

law’, pursuant to Art 3(5) of the Agreement.  

 

As highlighted by the authors’ empirical work, this mechanism has been advocated by the 

judges as essential to the Accession Process see Part III C of the Report; references to the need 

to have the “first word” were a consistent pattern raised by the Luxembourg judges.260 Hence, 

the CJEU is given the “first word” on the alleged violation of the ECHR before the Strasbourg 

Court has the “final word”, being the latter an expert body on human rights issues and having 

the responsibility to interpret and apply the ECHR.  

 

Consequently, any external review should be preceded by an effective internal review. Both 

Courts consider this mechanism as an acceptable platform for shaping their relationship and 

there is consensus among the judiciary about the efficacy of prior involvement, even though it 
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elevates the Luxembourg Court to a privileged position compared to the courts of last resort of 

the MSs. 

 

Although it is clear the reason why the CJEU considers the prior involvement mechanism as a 

“condition sine qua non” for the Accession to take place and to be successful, there are benefits 

for the ECtHR as well. Prior involvement is “in the interests of the Strasbourg system, because 

through this prior examination at an internal level, the Strasbourg Court can observe the 

perspective of the legal system which is challenged as well as the balancing exercise that takes 

place in the context of proportionality. The assessment of the ECtHR should be based on the 

assessment of the legal system which is at stake”.261 

 

Although the issue of the “prior involvement of the CJEU” has been at the centre of attention 

before and during the negotiations, it raises a number of concerns. 

 

An obvious concern is to do with the delay that this extra procedure will bring to the 

proceedings. Article 3(6) provides that the CJEU’s adjudication should take place without any 

“undue delay”, so that the final resolution of the case is not further extended to the detriment 

of the parties and without affecting the powers of the Strasbourg Court.262 

It is of paramount importance that the rules of procedure, which will discussed in the following 

pages Part III C section ii), are carefully drafted in a way that the relationship of the two Courts 

is not affected by undue competition or unnecessary tensions. As emphasised by the judiciary 

interviewed in the project, there should be an atmosphere of co-operation and mutual trust 

between the two Courts, to ensure the effective protection of the applicant and the 

harmonious enjoyment of his or her rights. 

 

Adopting a wider perspective and trying to see the merits for the adoption of such a 

mechanism, it is subsumed that this mechanism will not be used as frequently as the 

preliminary ruling procedure or the judicial review. This was confirmed by the negotiators, who 

were optimistic about the practical application of this procedure as this quote shows “I think 

this will be rarely used because when it comes to the question of compatibility of the EU law 

with the ECHR, it will be very few national courts that will not make reference, when asked in 

national proceedings. This is an exercise of great superficiality. When it will happen, I am sure it 

will help the dialogue between the two courts. To me it is clear that the CJEU will decide these 

rights in a way which ensures the proper co-ordination with Strasbourg”.263  
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Despite the fact that the application of Article 267 TFEU can leave gaps and issues unresolved 

(Acte clair and Acte éclairé doctrines264), so that the Court in Strasbourg might be the “first 

one” having to decide on the question of compatibility with the ECHR, in the majority of cases 

national courts will refer a question to the CJEU, particularly when an EU norm or measure is 

profoundly contrary to the Convention or when the implementation at national level is contrary 

to the Convention.  

 

The only scenario is when national courts refrain from declaring invalidity as per Foto-Frost265 or 

from making a reference to the CJEU, pursuant to the Acte Clair doctrine. As mentioned earlier, 

in these occasions, the CJEU is deprived of the opportunity to assess the potential 

incompatibility. A solution would be to change the requirements or toughen the conditions for 

the national courts to rely on Foto-Frost or Acte Clair. However, Article 267 operates on the 

basis of a system of cooperation between the Court of Justice and national courts so that EU 

law is interpreted uniformly and this system does not allow the imposition of an obligation to 

national courts to refer without exceptions. National courts enjoy a discretion whether to refer 

or not, unless otherwise stipulated. Possible imposition of an obligation for national courts to 

refer to the Luxembourg Court would end up overburdening the CJEU even more and this is 

also a factor that would have been taken into account before any such decision. 

 

i. Protocol 16 and post-accession concerns  

We cannot disregard the potential effect of Protocol 16, once signed and ratified by all States. 

As mentioned earlier in Part III B (c), this Protocol introduces the possibility for highest courts 

and tribunals to request an advisory opinion from the ECtHR. There are, however, two issues 

which could emerge if such a Protocol is ratified, 

 

1. a sui generis forum shopping from national courts who would pick and choose the best forum 

available at European level which mainly threatens EU law’s autonomy. 

2. a reinforced dialogue between CJEU and ECtHR, if Protocol 16 is also used as a mechanism of 

cooperation between the two European courts. 

 

In this section, we focus on the first issue as the second one has been dealt with in Part B, 

section c) (iv). A number of the questions that need to be discussed relate to procedural 

matters. When there is an EU law issue, the principal concerns stand in the way national Court’s 

use the new procedure in practice. The following, are a number of potential problems which 

needs to be considered in light of Protocol 16’s ratification: 
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 If the national court requires an opinion from the ECtHR, would this Court reply or would it 

involve the Court of Justice?  

 Will the preliminary ruling reference or the annulment procedure respectively questioning 

the interpretation or the validity of EU law precede a request to the ECtHR for an advisory 

opinion on EU law’s compliance with the Convention?  

 Would it be possible to ask Strasbourg for an advice first, without involving the CJEU?  

 

The above-mentioned questions raise issues in relation to the scope of the ‘prior involvement’ 

mechanism and also in relation to the autonomy of EU law’s debate.  

 

In particular, national courts cannot reasonably be expected to suspend proceeding at national 

level, refer a preliminary ruling question and then send a request for an advice to the ECtHR. 

For example, if the MSs’ highest national court has to deal with a case that challenges the 

validity of a regulation and raises a human rights issue, it has to refer a question to the CJEU via 

the preliminary ruling. Then, assuming that particular MS has acceded to Protocol 16, its 

highest court could be tempted to choose the ECtHR instead of the CJEU for a reference as in 

this way might pre-empt a future condemnation from Strasbourg at a later stage. This would 

create a sui generis forum shopping, thus undermining the CJEU’s autonomy and authority.  

 

A good defensive mechanism against this scenario would be the CILFIT doctrine (as explained in 

section 3) unless the reference to the CJEU was made earlier by a court of lower level. In this 

case, the CILFIT doctrine would not apply at the highest judiciary levels and this court would be 

allowed to refer to the Strasbourg Court for an advisory opinion. This is an issue that needs to 

be resolved in the internal rules, provided EU’s accession will also include Protocol 16. It is 

another example where a balancing exercise needs to take place between not encroaching 

upon the EU’s legal autonomy and providing efficient protection to the applicant. 

 

ii. Internal Rules on EU’s accession to the ECHR: EU rules of procedures and rules of the 

Committee of Ministers 

The rules of procedure will be laid down independently at Union level, without involving the 

ECtHR or the other contracting parties to the ECHR, as their purpose is to ensure that the 

“people(s) of Europe” enjoy more complete recognition and protection of their human rights.  

 

The EU Accession has raised a number of legal, political and procedural issues that need to be 

addressed by the Union, such as the ‘co-respondent mechanism’, the “representation of the EU 

before the ECtHR”, the “EU judge”, the “prior involvement” of the CJEU. The development of a 

set of clear and detailed rules will facilitate a smooth transition period in the post-accession 

era, minimise the possibility of any conflict between the EU and the European Court of Human 

Rights and remove any obstacles for an effective human rights protection in Europe. 
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The negotiators were in favour of the “co-respondent mechanism” and rejected the 

presumption that it creates imbalance of powers to the detriment of the applicant. More 

specifically, in the eyes of the negotiators the ‘applicant has the full range of actors at his 

disposal without having to preventatively pose himself question of distribution of competences, 

because it is not only the party which is allegedly responsible for the violation in question, but 

also another party, which may be potentially responsible’.266  

 

At Strasbourg level, it will make no real difference, as the Court already deals with cases where 

there is more than one respondent, but the situation will be different at Brussels level. 

Considering how tight deadlines can be, while most EU decision making processes take 

extremely long, it will be interesting to see whether these internal rules will solve complexities 

between the three EU institutions. For instance, an interesting question would be why the 

Commission will ask the Council of the EU only and not the Parliament for determining the 

positions to be adopted on the EU’S behalf for a legislative act, for which both institutions are 

responsible? How is it ensured that the Council is in position to defend the position of that act 

without the involvement of the Parliament? 

 

Therefore, it was repeatedly underlined that the internal rules are of paramount importance for 

the balancing interests of all the different parties involved in the accession process as well as its 

success as a whole.267 

 

Finally, the negotiators have also touched upon the political aspects of the relationship, 

particularly with reference to the execution of judgements and its supervision. 

Concerns were expressed as to whether some of the EU MSs have fully understood the 

implications of this problematic issue.268 It is not easy to reflect on the way voting rights will be 

exercised in the Committee of Ministers and speculate on the EU’s position. 

The Union’s vote will be based on MSs’ unanimous decision, but at the same time EU MSs will 

vote individually. The fact that all MSs will be acting in a consistent manner was seen as a major 

‘threat to the integrity of the system’.269 For instance, the EU could have been easily able to 

decide on its own cases or its MSs’ cases, and this would play against the non-EU countries.  

 

Acting in a coordinated manner, when expressing positions and voting, is indeed encouraged by 

Article 4(3) TEU which establishes that “pursuant to the principle of sincere cooperation, the 
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Union and the MSs shall, in full mutual respect, assist each other in carrying out tasks which 

flow from the Treaties”. 

In dealing with this issue, the Accession Agreement sets the rules for the participation of the EU 

in the supervision of the execution of judgments. 

Pursuant to Article 7.2 of the Accession Agreement, when the Committee of Ministers 

supervises the compliance of obligations by the EU, either on its own or jointly with one or 

more MSs, the Union and its MSs must state their positions and vote in a coordinated manner, 

as required by the Treaties. 

 

A possible complication could be created with regards to the supervision of the fulfilment of 

obligations in cases against one of the EU MSs. This is why the EU is precluded from voting in 

such cases for reasons pertaining to its internal legal order. As an additional safeguard 

mechanism for the credibility of the ECHR system, the Union Treaties do not oblige the MSs of 

the EU to express positions or to vote in a co-ordinated manner.  

 

Finally, regarding the supervision of judgments against MSs, outside the ambit of EU law, any 

participation of the EU would constitute a new competence for the Union and would thus 

violate the requirements of Article 6(2) TEU and Article 2 of Protocol No. 8. In this event, the EU 

MSs will be under no obligation under the Treaties to act in a coordinated manner and they will 

be able to freely express their own position. This is stipulated in Article 7(4)(b) of the Accession 

Agreement, which basically provides that MSs can even express a different position than the 

one expressed by the Union.270 

 

Although the provisions of Article 7 are clear and straightforward, it was obvious that, unless 

there are special voting rules or majorities introduced, non-EU MSs would not be able to 

supervise the execution of ECtHR’s judgments in the Committee of Ministers properly and the 

execution of judgments against the Union would end up being problematic. This has led to 

discussions for the modification of the rules of procedure of the Committee of Ministers in view 

of the creation of a mechanism to compensate this block of votes and prevent potential unfair 

results. As a result, new rules on the majorities to adopt decisions were introduced.  

 

The Draft Rule to be added to the Rules of the Committee of Ministers for the supervision of 

the execution of judgments and of the terms of friendly settlements (Draft Rule 18) introduces 

three different majorities:  

(i) Simple majority of the representatives of the non-EU contracting parties for the supervision 

of obligations either by the EU or the Union and one or more of its MSs jointly.  
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(ii) Two thirds majority of the representatives of the non-EU contracting parties for the referral 

to the Court for interpretation of a judgment (Rule 10) and infringement proceedings (Rule 11).  

(iii) Double majority, which consists of the majority set out in Article 20 d of the Statute of the 

CoE (two thirds majority of the representatives casting a vote and of a majority of the 

representatives entitled to sit on the Committee) plus simple majority of the representatives of 

the non-EU contracting parties for final resolutions. 

 

These rules do not form part of the Accession Agreement, but will be submitted to the 

Committee of Ministers for adoption. Any revisions or amendments will thus not affect the 

Accession Agreement, as they will be made by the Committee of Ministers without requiring a 

revision of the Agreement or the Convention.271 

 

4) Post Accession: the “Bosphorus” Ruling  

The last issue which has attracted much attention as well is the Bosphorus presumption and its 

future after the completion of the Accession. The Bosphorus case272, as already discussed in 

Part B c) 2 ii. of this Report, is of seminal importance as it has shaped the relationship between 

fundamental rights protection afforded by the ECHR and the EU. 

 

The Strasbourg Court found that the legal order of the Union offered satisfactory means to deal 

with alleged violations of the Convention, that action taken in compliance with obligations 

arising from the membership to an international organisation to which part of its sovereignty 

has been transferred is justified as long as the organisation is considered to protect 

fundamental rights, as regards both the substantive guarantees offered and the mechanisms 

controlling their observance, in a manner which can be considered at least equivalent to that 

for which the Convention provides.273In the context of the ‘substantive guarantees offered and 

the mechanisms controlling the observance’ of fundamental rights, equivalent is synonymous to 

comparable rather than identical.274  

 

However, this is just a presumption which is not final and is subject to review in light of any new 

developments or any changes in the system of fundamental rights protection. This presumption 

protects the EU against constant scrutiny, because the level of protection afforded is 

considered to be equivalent to the extent that the Union has not deviated from its obligations 

under the Convention and fulfils its obligations that flow from its membership to the CoE. In 
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other words, the level of protection afforded by the EU is presumed to be the same as the one 

provided by the CoE and all the existing Parties, which are under the scrutiny of the ECtHR. If 

there is evidence that the protection of fundamental rights becomes manifestly deficient, then 

the presumption is rebutted and an examination of the case takes place, which can ultimately 

lead to a finding of violation. 

 

The case of Michaud v France275 offers an excellent illustration of both the presumption and its 

rebuttal in case where there is no equivalent protection. As stated in the case ‘The presumption 

of equivalent protection is intended to ensure that a State Party is not faced with a dilemma 

when it is obliged to rely on the legal obligations incumbent on it as a result of its membership 

of an international organisation which is not party to the Convention and to which it has 

transferred part of its sovereignty, in order to justify its actions or omissions arising from such 

membership vis-à-vis the Convention’.276  

 

In the case of the EU, it was clearly intended to give some breathing space and a degree of 

flexibility to the Union during the period that the negotiations for the Accession were 

conducted. 

Pursuant to Article 19 ECHR, the supervisory role of the Strasbourg Court was less intense in the 

interests of good faith and international cooperation. The presumption does not mean that the 

Union is free to disregard the Convention, as it applies only where the rights and safeguards are 

given protection comparable to the one afforded by the Court. 

 

In fact, this is where some of the concerns lie. As indicated in the case of Cantoni277, the Court 

of Human Rights can review the exercise of State’s discretion which is provided by EU law, as in 

the case of the implementation of a Directive.  

This can be problematic in practice: firstly as a source of tension between the two Courts, due 

to the fact that this is an area under Luxembourg Court’s review, as the Union’s highest Court 

responsible for uniform application and interpretation of EU law.278 Secondly, and perhaps 

more importantly, Cantoni reveals another dimension of the problem. The review in this case 

was extended beyond the narrow limits of the method of implementation of the Directive used 

by the EU MS. The more extensive review of the Strasbourg Court involved the definitions and 

the terminology included in the EU’s secondary legislation, about which there was no discretion 

on the side of the MSs.  

 

                                                 
275

 Michaud v France, supra note 172. 
276

 Ibid., at para [111]. 
277

 Cantoni supra note 27.  
278

 P. Craig, ‘EU Accession to the ECHR: Competence, Procedure and Substance’, (2013) 36 Fordham International 
Law Journal 1114, 1139. 



82 

 

The concerns are reasonable, although this judgement was made before the Lisbon Treaty and 

the commencing of the Accession process. 

This is why the key question about the future of the Bosphorus presumption and the principle 

of equivalent protection needs to be answered. In principle, the presumption will not be upheld 

after accession, provided that the EU will accede on an “equal footing” and will be treated in 

the same manner as any other of the 47 Contracting Parties.  

 

If we wish to extract some lessons from this case for the future, then it can be argued that the 

Strasbourg Court has revealed its willingness to be quite thorough in its rulings about what is 

considered to be contrary to the Convention’s rights and will not refrain from exerting 

extensive or even indirect control over the implementation and the content of EU Law as 

applied by the MSs.  

 

Having said that, and bearing in mind the Courts’ reluctance to create tensions from the outset 

of the Accession era, there is another aspect that needs to be taken into account. Before the 

Strasbourg Court engages in the abovementioned indirect review, the judges should be mindful 

that EU secondary legislation is the outcome of a relatively long and onerous process of 28 MSs’ 

deliberations and as such, show the necessary degree of flexibility, similar to when the ECtHR 

applies the margin of appreciation.279 

 

To conclude, it is still not clear whether the Bosphorus presumption will stand the test of time 

and it is for the ECtHR to decide on this issue. The decision will have to put on the plate, on the 

one hand, the principle of equality among the Contracting Parties and, on the other, the EU as a 

sui generis Party and the principle of equivalent protection.  

However, as lately demonstrated in M.S.S.280, the ECtHR has exercised a close scrutiny, despite 

considering the protection of fundamental rights within the EU legal system of a comparable 

level with the ECHR. 

 

5.  The ne bis in idem281 principle and competition law 

Competition law is one of the biggest and most complex areas of EU law and the Commission’s 

enforcement powers in this area are unique to the EU legal order.282 For decades, the 

Commission has been given a central role in enforcing EU competition provisions with 

significant power of investigation and the right to impose penalties.283 In the name of 
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procedural fairness and in an attempt to reduce the DG Competition’s high workload, the 

original enforcement system was replaced by a decentralised system in accordance with 

Regulation No 1/2003284 supplemented by Regulation 773/2004285 and a “Modernisation 

Package”286. 

 

Through this new system the Commission is sharing enforcement with National Competition 

Authorities (NCAs) and national courts. It is not directly involved in assessing whether 

undertaking’s agreements, decisions and practices conflicting with Article 101 (1) TFEU are 

exempt under article 101(3) TFEU. The Commission is now indirectly involved in providing 

support to the undertakings, which have to self-assess the conformity of their practices. 

 

However, the Commission still retains the powers to investigate the most serious 

anticompetitive practices on its own initiative or as a response to third parties’ complaints. 

Therefore, if it finds an infringement, it should send a Statement of Objections (SO) to the 

undertaking concerned, which has a right of defence and a right of access to the Commission’s 

file.287  

 

The main points emerging in relation in this area of law relate to the role of the Commission, 

nature of the sanctions imposed and also the role of the Courts (EU and national Courts and the 

ECtHR).  

 

The Commission’s powers are summarised in the following table: 

 

The Commission must adopt final decisions and procedural decisions during investigations 
which consist of  

 A finding and termination of infringements; 

 Interim measures 

 Commitments 

 Finding of applicability 

It can impose the following fines on undertakings:  

 Substantive fines, that can be as high as 10% of the undertaking’s global turnover in 

the preceding business year, for  

o Infringements of Articles 101 and 102 

o Failure to comply with an interim measures decision 

o Failure to comply with a bonding commitment made under art 9 Regulation 
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1/2003 

 Procedural fines, that can be up to 1% of the undertaking's global turnover in the 

preceding business year, when the undertaking has committed offences in relation to 

requests for information or inspections 

 Periodic penalty payments for defiance of the Commission of up to 5% of the average 

daily turnover in the preceding business year at a daily rate. 
 

                                                                                 Source: Alina Kaczorowska, EU Law, (Palgrave, 2011), p. 925 ff. 

 
These procedures are administrative and consequently the fines imposed should have an 

administrative nature. However, the issue requires further analysis. The Commission, as an 

administrative body, does not fall within the meaning of the word “tribunal” as required by 

Article 47 of the Charter. Art 47 confers an individual right to an effective remedy and to a fair 

trial, which corresponds to art 6 ECHR.  

 

Though, the Commission’s decisions are subject to a subsequent double review by judicial 

bodies that have full jurisdiction as guaranteed by the requirements of Art 47 of the Charter. In 

particular, the General Court (GC) can review both the law and the facts at the basis of a 

Commission’s decision, and in case of an appeal on points of law, the GC’s judgment is subject 

to a further review by the Court of Justice.288  

 

An interesting reflection that has emerged in our empirical work in relation to competition law 

in general, is about the value pursued by this area of law. As stated by one of the judges “the 

value of competition law might sound very economic but is also very social, because what is 

guaranteed to consumers is the restoration between prices and quality of product or 

service….289  

 

Then, as suggested by this judge “balancing societal interest with fundamental rights is a clear 

problem for the EU Courts, as the Courts are dealing mainly with legal persons rather than 

natural persons. Thus it is questionable whether the case law developed in relation to national 

persons is evenly transposable to legal persons in such an economic context”.290 

 

In relation to accession, we are facing potential dilemmas and the following issues require 

further analysis: 

i. The nature of the fines imposed by the Commission for infringements of EU competition 

rules: potential conflicts between the two European Courts; 
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ii. Individual complaints to the ECtHR after the exhaustion of legal remedies within the 

EU legal order  

iii. Parallel proceedings in competition law under EU and national law and the role of 

the ECtHR. 

 

i. The nature of the fines imposed by the Commission for infringements of EU competition 

rules: potential conflicts between the two European Courts 

The question here relates to whether “administrative penalties” qualified under EU law, could 

be re-branded as “criminal sanctions” by the ECtHR. The ne bis in idem principle could 

potentially play a role in relation to the nature of such penalties when the two Courts are 

involved.  

 

At first, Regulation No 1/2003 expressly provides that the fines imposed by the Commission on 

undertakings and associations which have infringed the EU competition rules “shall not be of a 

criminal law nature”.291 Therefore, it is not surprising that the General Court of the EU has 

consistently held that Commission decisions imposing fines for infringements of competition 

law are not of a “criminal law” nature.292  

 

The Court of Justice has been reluctant to deal with this question and the first indications were 

provided in the case of Bonda293 and subsequently in Akerberg Fransson294, where the Court 

basically followed the jurisprudence of the Court of Human Rights. More specifically, the CJEU, 

for the purpose of deciding on the criminal nature of certain administrative sanctions imposed, 

used the criteria laid down in Engel295. These criteria are: (i) the legal classification of the 

offence under national law; (ii) the very nature of the offence; and (iii) the nature and degree of 

severity of the penalty that the person concerned risks incurring.296 This means that the 

interpretation of the Article 6 ECHR’s criteria concerning a criminal charge by the CJEU is fully in 

line with the interpretation of that article by the ECtHR.297  
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In addition, Advocate General Sharpston has stated in her Opinion in KME that there is “little 

difficulty in concluding that the procedure whereby a fine is imposed for breach of the 

prohibition on price-fixing and market-sharing agreements in Article [101(1) TFEU] falls under 

the criminal head of Article 6 ECHR”.298 Other than these instances, the Luxembourg Court has 

never explicitly confirmed that competition fines are of a criminal nature.299 In fact, as stated by 

one of the judges interviewed “the sanctions are not criminal but under article 6 ECHR are 

“quasi” criminal”.300 

 

By contrast, the Court in Strasbourg had no reservations to find that ‘a fine imposed for a 

violation of national competition rules was of a criminal law nature and related to a criminal 

charge within the meaning of Article 6(1) of the ECHR’.301 The judges in Jussila also found a 

‘gradual broadening of the criminal head to cases not strictly belonging to the traditional 

categories of the criminal law, for example […] competition law’.302 

 

Thus, “administrative penalties” qualified under EU law could potentially be re-branded as 

“criminal sanctions” by the ECtHR. However, the ne bis in idem principle plays an important role 

in this field, as generally discussed in the following section.  

 

ii. Individual complaints to the ECtHR after the exhaustion of legal remedies in the EU legal 

order and the principle of the ne bis in idem 

The EU’s accession to the ECHR will open up the possibility for anyone claiming that his or her 

rights under the Convention have been violated by a Commission’s enforcement action or the 

EU Courts reviewing a Commission's decision. Such an individual after having exhausted all 

remedies before the EU Courts could thereby bring an application against the EU before the 

ECtHR. This will most probably be something the CJEU would like to avoid or even prevent.303  

 

This possibility raises the issue of the application of ne bis in idem principle. In general, such a 

principle instead of being seen as a restraint for the prosecution authorities, can serve as an 

incentive for a more efficient system of offences’ prosecution.304 This means that public 
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authorities would be motivated to investigate and prosecute offenders as competently as 

possible with the result that only worthwhile cases would be prosecuted. Consequently, the 

authorities could be incentivised ‘not to leave any stone unturned in the preparation of a case’ 

rather than to waste resources on fishing expeditions leading nowhere or on repeated 

prosecutions of the same person for the same offence’.305 

 

Although the legal basis for the ne bis in idem principle is the same within the two European 

legal systems, as Article 50 of the Charter and Article 4 of the Protocol No. 7 ECHR contains the 

same text, the two Courts do not share the same notion of the principle.  

 

Pursuant to Article 50 of the Charter, only a final acquittal or conviction within the Union gives 

rise to a preclusion of further proceedings. In other words the question is whether the principle 

of ne bis in idem not only applies when there has been a conviction or a penalty, but also when 

an undertaking has been acquitted or exonerated. The solution differs if there has been an: 

 Exoneration - If an undertaking has been exonerated, then the exonerating decision is no 

longer amenable to challenge306.  

 Acquittance - If an undertaking has been acquitted for the purposes of the ne bis in idem 

principle, for instance, when the Commission considers that there are not sufficient grounds for 

acting on a complaint, it shall reject the complaint according to Article 7 of Commission 

Regulation 773/2004. This decision, however, being a complaint’s rejection, prima facie, seems 

subject to further proceedings thus challenging the ne bis in idem principle, which does not 

apply in such a case.307  

 

However, the ECtHR is not prohibited from examining an alleged violation, as its judgement will 

not be a case of “repeated prosecutions” of the same person for the same offence, but an 

efficient review of competition law’s compliance with the Convention. This could imply that the 

nature of the fines will change or the seriousness of it would be reconsidered in view of such a 

compliance exercise. 

 
Nevertheless, in Tetra Laval, it was held that ‘the Commission has a margin of discretion with 
regard to economic matters’, but the EU Courts must not ‘refrain from reviewing the 
Commission’s interpretation of information of an economic nature’; they must ensure that 
evidence is ‘factually accurate, reliable and consistent’.308 On a similar note, the EFTA Court 
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highlighted in Posten Norge that ‘the Court must be able to quash in all respects, on questions of 
fact and of law, the challenged decision’.309

 

 
Thus, provided the EU Courts in reviewing any Commission’s action have acted in accordance 
with article 47 Charter, there should be no problem when the case reaches Strasbourg, as 
article 6 EHRC and article 47 Charter coincides. 
 
iii. Parallel proceedings in competition law under EU and national law. What is the role of the 

ECtHR? 

EU law and national competition law apply in parallel without any overlap due to the different 

perspectives and areas of application. Since 1969, the Court of Justice has allowed parallel 

proceedings under EU law by the Commission and national competition authorities under 

national law and, if multiple sanctions are imposed on the same person under EU and national 

laws, the firstly imposed punishment is taken into account in determining the second 

sanction.310
 Even when the Commission has established an infringement and imposed fines on 

an undertaking, when its decision is annulled by the EU courts on procedural grounds, further 

proceedings are not barred.311 

 

For the CJEU, parallel proceedings within the European competition network are not contrary 

to the principle of ne bis in idem insofar as both EU and national competition rules pursue 

“different ends”.312  

 

The ECtHR, in relation to the application of the ne bis in idem principle in parallel proceedings, 

requires that when an undertaking is punished for two different offences, which share the same 

“content of the wrongdoing”, in the sense that the one contains precisely the same elements as 

the other, such an undertaking cannot be punished again.313 Then, the jurisprudence of the 

Strasbourg Court generally holds that a decision is final ‘when no further ordinary remedies are 

available or when the parties have exhausted such remedies or have permitted the time-limit to 

expire without availing themselves of them’.314  

 

As mentioned by one of the judges in Luxembourg, when discussing about the application of the 

ne bis in idem principle to extradition law, the CJEU has been “way more protective on the ne bis 
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in idem principle than the Strasbourg Court”.315 He then continued suggesting that “the 

Strasbourg Court required in line with traditional extradition law that it needed the same facts 

and also the same incrimination.”316 Apparently this is not any longer the case, “as from spring 

2009 in the case of Zolotukhin, on the basis of article 4 Protocol 7, where the ne bis in idem is 

contained, they are now following the same approach than us”.317
 

 

In conclusion, EU law and national competition law apply in parallel. The EU’s Accession will add 

another dimension to this multi-layer system of protection: the ECtHR’s external scrutiny. It can 

be argued that, as the two Courts’ case law in relation to the ne bis in idem principle is now 

convergent, accession would not affect the EU law’s autonomy or the CJEU’s role in the EU legal 

order. The Strasbourg Court will ensure that protection does not go below the minimum level as 

guaranteed by the Convention.  

 

As one of the Strasbourg judges has affirmed in our interviews:  

 

“If the EU gives a better protection, it is great news, but for us it is like any other state, who gives 

higher protection at national level; we are only there for the minimum standard”.318 

 

A particular intricate issue, which cannot be explored here in detail, is the relevance of ne bis in 

idem with regard to the cooperation of national competition authorities and the Commission 

within the European Competition Network (ECN) in the enforcement of EU competition law. The 

parallel prosecution of EU competition law infringements by different authorities within the ECN 

might threaten the respect for the ne bis in idem principle. The problem lies in Article 13 

Regulation 1/2003 according to which if one NCA is handling a case, another NCA may suspend 

their proceedings or even reject a complaint. There is, however, no legal obligation to do so. In 

the end, simultaneous proceedings regarding the same infringement against EU Competition 

rules might even lead to double sanctions. Regulation 1/2003 does not define the effect of the 

decisions´ of NCA. Ne bis in idem has to be respected fully when EU competition law is enforced, 

irrespective of the enforcing authority.319  

 

6.  Judicial protection and the CFSP  

Although the issue of judicial protection in the area of CFSP was not initially included in the 

questionnaires, it was raised during the interviews and thus reference is made in relation to 

two particular questions: 
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a) Whether it would be possible for the ECtHR to examine an application concerning the CFSP 

which has not been submitted to the CJEU?  

This question is closely related to the compatibility of the Accession Agreement with the EU 

Treaties. If the ECtHR is allowed to examine such applications, then this can potentially threaten 

the autonomy of EU law and the CJEU’s interpretative monopoly under Article 344 TFEU.  

 

b) Whether the CJEU’s limited jurisdiction over the CFSP could be incompatible with Article 13 

ECHR. 

This question raises the issue of judicial protection at EU level and the legal issue at question is 

whether there is in this case breach of Article 13 ECHR, as the EU is unable to ensure an 

effective remedy where ECHR rights are violated. 

 

The Lisbon Treaty, transforming the European Community to what is now the EU, reformed its 

structure and abolished the old pillar structure. The CFSP was included in the second pillar of 

the Treaty, the intergovernmental pillar, where the decision-making procedures were based on 

cooperation and unanimity. The merger of the three pillars in one single structure, where 

decisions are taken at EU level, was intended to give the EU an international standing and a 

legal personality at international level, so that it could conclude international agreements and 

join conventions with international organisations. 

 

Despite the organisational changes, the Lisbon Treaty did not affect the role of the Court of 

Justice maintaining a limited jurisdiction of the Court in the field of the CFSP. Pursuant to 

Articles 24(1) TEU and 275(1) TFEU governing the review by the Union courts in the area of the 

CFSP, the CJEU shall not have jurisdiction, in relation to an act or measure on the part of one or 

more MSs in the framework of the CFSP, if that act affects a person directly. This is because 

judicial protection of that kind is provided by the courts of the MSs. 

 

In two cases the CJEU may exercise judicial control. The first one involves claims by individuals 

regarding restrictive measures taken by the EU against natural or legal persons under Article 

275(2) TFEU. The Court may review the legality of CFSP decisions providing for restrictive 

measures, reducing in this way the possibility of absence of a judicial remedy in this area, and 

thus keeping possible violations of the ECHR to a minimum. 

The second exception involves monitoring compliance with Article 40 TEU and monitoring 

respect of the powers of European institutions, when implementing the CFSP.320 

 

Due to this ‘limited’ jurisdiction, most of the measures enacted within the CFSP framework are 

beyond the CJEU’s ‘review space’ and thus outside the sphere of scrutiny for violations of the 

ECHR provisions. This means not only that the Luxembourg Court has no way to ensure the 

application of the ECHR standards of protection preventing violations of the Convention, but 
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there is also a risk that the CJEU would not be able to interpret the applicable EU law before the 

ECtHR decides on a case, thus calling into question the compatibility of a CFSP measure with the 

ECHR. Even if the “prior involvement” mechanism is activated, it would only result in a dismissal 

from the Court of Justice. In such a case, the ECtHR would be left to interpret EU law without 

prior interpretation by the CJEU. This can potentially threaten the autonomy of Union law, and 

the CJEU’s interpretative monopoly under Article 344 TFEU. 

 

A blanket exclusion of the CFSP acts from the ECtHR’s jurisdiction is definitely not an acceptable 

solution, firstly because reservations ‘of a general character’ are not permitted under Article 57 

ECHR, so the EU can make reservations when acceding, but should not exclude an entire area of 

policy. 

 

As suggested by one of policy makers interviewed in the project: 

‘There has been a strong request during the negotiation of the mandate to carve out CFSP 

policies from the accession. It has been decided that this is not possible. Art 6 of the Treaty 

requires accession of the EU and does not make any exceptions’.321 

 

Secondly, such exclusion would contradict the whole idea of the Union acceding to the ECHR in 

full and on equal footing, with the view of being properly subject to external review of the 

ECtHR. This was repeated in the Explanatory Report to the draft Accession Agreement, where it 

was specified that any reservation should be consistent with the relevant rules of international 

law.322 

 

Allowing the EU to exclude such a extensive area of its legal order from the ECtHR’s scrutiny 

would equal to a privilege similar to the ‘equivalent protection presumption’ under Bosphorus 

and this would in practice threaten more the autonomy of EU law than the scenario of the ‘non 

prior involvement’ of the Court mentioned earlier. A blanket exclusion would compel the Court 

of Human Rights to delineate violations of the ECHR found in primary law from violations 

rooted in secondary law or other executive or judicial acts.323 In this way, the ECtHR would end 

up interpreting EU law and effectively allocating the responsibility for the alleged violations to 

either the Union or the MS(s). Given the fact that the Union should not be held responsible for 

its own primary law when the MSs have been already held accountable for implementing this 

law without any degree of discretion, the primary law of the Union cannot be excluded from 

the scrutiny of the Strasbourg Court.324 
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Adopting a more modest approach, a partial exclusion of the ECtHR’s jurisdiction could be 

suggested, so that the jurisdiction is restricted only to cases over which the CJEU has 

jurisdiction. Such a proposal would most probably suffer from vagueness and would lead to the 

ECtHR having to decide on a case-by-case basis whether the CJEU would have had jurisdiction 

or not.325 

 

The policy makers were in favour of a straightforward solution, given the fact that CFSP is ‘a 

specialist sector in the EU action’ and the Accession Agreement should have a provision ‘dealing 

with the specific nature of the CFSP acts, and ensuring that the control of the ECtHR is exercised 

against the correct respondent in that area’.326 

 

Moving now to consider the second question, the situation envisaged that the ECtHR will rule 

on the case relating to CFSP without the CJEU’s prior involvement is theoretically possible, but 

it is argued that this would not entail a breach of Article 13 ECHR, due to the protection 

provided by national courts combined with the CJEU limited jurisdiction, and that this would 

not threaten the autonomy of EU law and the monopoly of interpretation of EU law by the 

CJEU.  

 

This is because the attribution rule set out in Article 1(4) of the draft Accession Agreement 

would attribute responsibility for acts under the CFSP to the EU MSs, and not to the Union. 

Pursuant to Article 1(4) AA, an act performed or a measure taken in the framework of the CFSP 

is not allowed to be attributable to the Union, if under Union law is attributable to one or more 

MSs, and the national courts are responsible for and thus capable of providing effective judicial 

protection. 

 

However, we need to be careful with the interpretation of Art 1(4) as it is not a rule on 

exclusive attribution. It is rather general in its wording and, thus as per the Bosphorus 

presumption, EU MSs are responsible when they implement Union law, even if they are 

afforded no discretion in the implementation of EU law.327 Therefore, it cannot be assumed 

that Art 1(4) provides that acts under the CFSP are always attributed to the MSs, whose courts 

will offer appropriate remedies and thus effective judicial protection. 

 

A number of more innovative suggestions have been made to resolve this problematic issue. 

Based on the cases of Kadi I328 and Commission v Council329, it can be argued that the CJEU’s 
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jurisdiction is not as narrow in CFSP cases as traditionally held, because the CJEU has already in 

previous occasions afforded expansive interpretation along these lines. After all, in a Union of 

peoples, where the rule of law prevails, the CJEU should be given jurisdiction in relation to 

every act, including CFSP acts, in every situation where the rights of individuals are affected. 

 

An alternative method to resolve this issue is through broad interpretation of the concept of 

“restrictive measures” under Article 275(2) TFEU, so as to include most cases of human rights 

violations that may arise under the CFSP. As far as these measures under the CFSP are 

concerned, the CJEU would have jurisdiction to assess their compatibility with fundamental 

rights under Article 37 TEU.  

 

However, we need to be careful in proposing an expansion of the CJEU’s jurisdiction as this 

would go against the intentions of the legislators and would thus constitute a breach of the 

requirement set out in Article 1(3) of the Accession Agreement, as the Agreement is not 

supposed to alter the competences of the Union and its Court of Justice.  

 

Despite the fact that the EU legislator was unwilling, if not reluctant, to include it in the CJEU’s 

jurisdiction, these solutions, apart from being radical and innovative, would aim at an extension 

of the CJEU jurisdiction to cover the area of CFSP.  

 

As highlighted in one of the interviews, ‘the decision making in the CFSP has been already 

problematic enough without a question of outside control’.330 
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Part IV – CONCLUSIONS  

 

A. Reflection on the future architecture of Europe 

The Preamble to the Treaty of Lisbon indicates that the days of the Economic Community have 

long passed and the move towards a ‘Union of peoples’ is underway. Thus, there is a need for 

the EU legal system to work towards the strengthening of fundamental rights in Europe in an 

unprecedented way, at the dawn of a new era based on rights. Such changes have been 

anticipated by the Union institutions and the MSs and, both the binding effect of the Charter 

and the EU’s accession to the ECHR, are seen as steps towards this direction.331  

 

The Report has identified existing problems and gaps in human rights’ protection stemming 

from: 

 

 The overlapping entities (CoE and EU) having proper separate institutions and Courts (ECtHR 

and CJEU), abiding to different rules, mechanisms and modes of interpretations but at the same 

time dealing with human rights within the same geographical sphere;  

 

 The complex system of fundamental rights’ protection presenting three, albeit inter-linked, 

human right instruments: the ECHR, the general principles of EU law and the Charter; 

 

 The lack of mechanisms allowing the EU, a supranational entity, to take part in the 

proceedings under the ECHR leading to the only way for the Union to be brought to account 

indirectly, via the MSs, and thus creating a highly inequitable system. 

 

 The nature of balancing exercise between the EU MSs and ECtHR. On the one hand, MSs 

cannot blindly follow the provisions of the EU law and use it as a defence to actions, putting at 

risk or violating fundamental rights of individuals; on the other hand, the ECtHR cannot issue a 

judgment that would not take into account the specific characteristics of EU law.  

 

 The presence of procedural mechanisms at EU’s level, such as for example the Preliminary 

Ruling Procedure, which have at times prevented the Union’s Court from ruling on issues of 

fundamental rights, prior to the applicant taking the claim to Strasbourg.  

 

 The divergent conclusions reached by the two Courts in the past which need to be avoided 

to achieve convergence in Europe; 
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 The claim that the Union lacks legitimacy internationally, as it escapes “external” control in 

relation to human rights, as opposed to its MSs. 

 

 The “extremely positive and beneficial” channel of communication between the two Courts, 

which appears limited if not accompanied by a complete EU system of protection of 

fundamental rights; 

 

 The need to ensure legal certainty, justice and the rule of law in Europe and guaranteeing 

European citizens the same protection vis-à-vis acts of the EU as they presently enjoy from MSs. 

 

These are amongst others the main claims made in the Report. The Accession Agreement 

provides important procedural and substantive mechanisms to bridge the gap in human rights 

protection in Europe dealing effectively with many of the issues mentioned above.  

The future Union’s accession to the ECHR will complete the EU system of fundamental rights’ 

protection as “accession is not only an option, it is the destination.” 332  

 

As stated by one of our respondents: “The most notable effect is that fundamental rights will be 

given the appropriate slot in the architecture of the EU. Accession should be seen as the key for 

completing this new architecture and a sort of counterbalance for what can be described as 

repressive powers in the exercise of its [EU] competences”.333 

 

The predictions of the future for the EU do not merely stem solely from the suggestion of a 

“federal monistic relationship” between the CJEU and the ECtHR being adopted once EU’s 

accession to the ECHR will be completed. This process rather seems to strengthen the claim of 

the Union being an autonomous constitutional legal entity of international law.  

 

Along with the internal review by the Charter and the CJEU, there will also be an external 

review by an independent and specialised Court, the ECtHR, while at the same time the EU 

citizens will be able to bring complaints against EU institutions directly to the ECtHR. Indeed, 

the Union, introducing external accountability’s mechanisms within the human rights field, will 

acquire international legitimacy. This will reinforce the idea of a modern state, in that the EU 

legal system is accountable to an external body inspired by common shared values. The future 

might also see the inception of many more accessions within specific fragmented fields of 

international law (such as for example accession to other CoE instruments). 

 

The post-Accession era is characterised by a change in the system in ensuring that cases will be 

directed against the EU in disputes where an applicant’s human rights have been infringed 

flowing from the Union itself and where the MS has fulfilled its obligations and implemented EU 

law. 
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This would supplement the current ECHR mechanisms of third party observer334 and its 

limitations that only the original respondent, the MS, could be bound by the decision. It would 

further enhance the legitimacy of the Union and strengthen the protection afforded to 

individuals by making EU law subject to the external scrutiny of the ECtHR.  

 

Accession will further enhance the coherence of the judicial protection of human rights in 

Europe335, and present opportunities of mutual enrichment, a process of trial and error, and a 

sincere dialogue between the two courts to guarantee the consistency between the two 

strands of case law.  

 

As affirmed by one of the judges: 

“When the EU accedes to the ECHR, it will become its signatory party, the convergence and the 

complementarity of both Courts will inevitably deepen. There are certain risks of divergence but 

these are possible to overcome. This is inevitable because the EU citizens, who are more and 

more identifying themselves through the fundamental rights in the EU, get compact and unitary 

answer to the fundamental rights issues regardless whether it will be given by the Strasbourg 

Court or Luxembourg Court”.336 

However, the draft Accession Agreement is silent on the future of the Bosphorus assumption of 

“equivalent protection” of human rights by the EU legal system, but our empirical data, also 

supported by academics337, reveal that this line will prove no longer tenable after accession.  

 

Cooperation between the two Courts is needed more in the after accession era.  

As affirmed by one of our interviewees “a ‘dialogue between specialised courts’ helps the 

circulation of ideas, the convergence of approaches and will make the transition to the new era 

less burdensome”. 338 

 

The Strasbourg Court should show flexibility and self-restraint, striking a fair balance between 

an individual applicant's enjoyment of fundamental rights and the constitutional identity of the 

EU, instead of operating as a “judicial review authority” without allowing a certain margin of 

appreciation. There is still the underlying issue over the margin of appreciation and whether or 

not it will apply to the Union. Indeed the Strasbourg Court might find it necessary to apply a 

wider margin of appreciation where the EU is concerned, since an EU legal act already 
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represents the product of harmonising European cooperation between 28 EU MSs, and 

compliance might have already been verified by the Court in Luxembourg.339  

 

Judges from both courts need to focus more on how the two courts’ judgments will not diverge 

rather than how they will converge. It is interesting to see whether the CJEU will adopt a similar 

interpretation’s method as the “margin of appreciation” , such as allowing a wide “margin of 

discretion” to the MSs when balancing fundamental rights and fundamental freedoms. This 

balancing exercise is present in the cases of Omega340 and Schmitberger341 which represent the 

yardsticks on how the judges take into account the individuality and special characteristics of 

each MS as well as their constitutional traditions when giving their judgment. The challenge is 

to pursue the goal of uniform interpretation and application of EU law across the Union 

allowing a certain degree of flexibility when required.  

 

The Court of Justice will arguably be compelled from now on to examine the execution of the 

Union's programme in the light of the commitment for the protection of human rights instead 

of verifying the respect of fundamental rights through the prism of the integration programme, 

as it used to do. The relationship between principle and exception is now reversed.342  

 

Recently, the CJEU has showed no reservations to give full effect to fundamental rights for the 

protection of individuals, even in cases primarily concerned with fundamental freedoms.343 It is 

highly unlikely to see more cases in the line of the rulings in Viking344 and Laval345 giving priority 

to freedom of movement over fundamental rights.  
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The CJEU’s tendency towards activism is also so entrenched that it cannot be considered as 

incidental and, even if some of the Judges seemed cautious to openly admit it, they are paving 

the way for a new era in the EU.  

 

This is the blueprint that will shape the future architecture of the EU.  

 

B.  Policy recommendations  

 

In anticipation for the CJEU’s Opinion, this Report will provide policy recommendations on five 

key areas identified during the course of this research project. These recommendations are 

based on both empirical findings and academic reflections. The five areas are the following:  

 

a)  The relationship between the CJEU and the ECtHR and its effects on EU law’s legal 

autonomy; 

b)  The compatibility of the Accession Treaty with EU law: questions of authority and 

autonomy; 

c)  The implication for CJEU’s autonomy and the remit of Protocol 16 ECHR;  

d) The future of “Bosphorus” judgement after accession;  

e) The effects of accession on competition law and the CFSP. 

 

a) The relationship between the CJEU and the ECtHR and its effects on EU law’s legal 

autonomy 

The Report has highlighted that both Courts played a key role during the negotiations and 

showed a remarkable willingness to bridge their differences and establish a relationship of 

mutual trust and cooperation.  

 

After accession, the ECtHR will be the Court expressing the “last word” in human rights issues in 

Europe. The Court of Human Rights’ judgements will only be binding on the EU under public 

international law. However, this Court should refrain to interpret Union law as such 

interpretation will not bind the Court of Justice. The Strasbourg Court will operate as an 

“accountability actor”, filtering the compliance of EU law to the ECHR. 

 

Reflecting on the role of the two Courts during the negotiation process, it can be concluded 

that each Court pursued its own agenda, methodology and judicial approach and showed a 

rather different perspective of the whole accession.  
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The Court of Human Rights would carry on interpreting the ECHR and consider individual 

applications for alleged violations of the rights enshrined in the Convention.  

 

The Court of Justice’s judges were more concerned about accession, knowing that this would 

bring changes in their operation and had to ensure that the necessary procedures would be 

devised for the protection of the Court’s prerogatives and the preservation of the Union’s 

competences. 

 

Instead of treating each other with suspicion and distrust, the two institutions engaged in a 

multi-level dialogue, which in the future will enable them to iron out any differences, resolve 

uncertainties and facilitate the negotiation process.  

 

At first, they started a pattern of inevitable “judicial dialogue” looking at their respective case 

law, as both Courts operate in the same area and are party to overlapping entities. Issues 

related to human rights have been raised in numerous cases before the CJEU since the Union’s 

early years and judges have shown remarkable activism in dealing with such cases. Needless to 

mention that this dialogue will continue and will be intensified after the accession, in view of 

the fact that the CJEU will be able to use freely the Convention as a legal basis for its 

judgements, along with the Charter, the Treaties and the general principles of law. 

 

Secondly, the judges commenced an informal dialogue, through a series of regular meetings in 

Strasbourg and Luxembourg. During these meetings the judges had the opportunity to discuss 

issues of common interest, reflect on the process of accession and familiarise themselves with 

their counterparts’ perspectives. The value of this informal dialogue for the achievement of 

quality and coherence of case law on the protection of fundamental rights in Europe was 

highlighted in the Joint Communication from Presidents Costa and Skouris in January 2011,346 

together with a determination to continue the dialogue. 

 

Thirdly, after accession, there will be another form of dialogue defined by the judges as the 

“institutionalised dialogue”347, based on the co-respondent or co-defendant mechanisms.  

Despite the lengthy academic debate about the scope and the effectiveness of these 

mechanisms, little reference has been made to the role of these mechanisms as avenues for 

“dialogue” between the two Courts. These apparatuses, apart from being designed to 

accommodate the sui generis nature of the Union as a contracting party to the ECHR, can be 

used by the two Courts as tools, facilitators of consistency, coherency and convergence. 

 

The judges have acknowledged the benefits of a dialogue, which was constructive and this was 

reflected throughout the Accession Agreement. The Accession’s negotiation process has been a 

test for the judiciary both in Luxembourg and in Strasbourg, so that they could start establishing 
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a deep relationship of mutual respect and cooperation without any interference in each other’s 

sphere, but observing closely each other’s work. 

 

The conclusion of the accession is not only meant to change this relationship, but it is destined 

to strengthen it in view of a convergent protection of human rights in Europe. The dialogue 

should continue at all three levels, for them to take advantage of this unique learning 

opportunity through exchange of ideas, reflection on the respective jurisprudence and 

coordinated efforts towards an efficient judicial protection in Europe. The pathway towards 

convergence is wide open now and as such the responsibility to smoothly proceed in this route 

is left to all interested parties’ (EU, CoE, CJEU, ECtHR) who should keep away from any invasive 

or competitive behaviours.  

Convergence is the only practical option that the Courts have to effectively deal with any case 

of potential future conflict. It is essential that both Courts are proactive and work ahead of any 

possible tension or conflict to minimise its impact on their relationship and/or any threat to 

their authority and autonomy. 

 

The authors’ main recommendation is for the two Courts to maintain the same approach 

towards each other and continue to make steps in the same direction.  

 

The authors specifically recommend that the two Courts should continue to strengthen the 

existing judicial and informal dialogues and that upon the accession the two courts should 

develop an institutional dialogue.  

 

The authors further recommend that in instances of divergence between the approaches of 

the two Courts, the CJEU must remain the ultimate decider of EU law matters and the ECtHR 

of human rights issues. Where there is a divergence resulting from a missing “common 

ground” between the sources of human rights law, such a common ground must be found. If 

one cannot be found the approach of the ECtHR as an external human rights Court should 

prevail. 

 

The authors also recommend that the three inter-locking sources of human rights law (the 

general principles, the ECHR and the Charter) should continue to co-exist. Together these 

sources of law provide the bedrock for the realisation, protection and entrenchment of 

human rights protection in the EU legal arena.  

 
b) The compatibility of the Accession Treaty with EU law: questions of authority and 

autonomy 

The most important parameter for determining whether the Accession Agreement is 

compatible or not with EU law, is to establish whether it preserves the EU legal order’s 

autonomy.  
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The Accession Agreement as such, does not impose obligations on the Union beyond the scope 

of the competences conferred on it by the Treaties or by reducing the Union’s competences.  

Any Union competence needs to be exercised in accordance with the provisions of the ECHR. 

 

The CJEU’s role, pursuant Article 19 (1) TEU, is to ensure interpretation and application of EU 

law and thus this Court is the sole and ultimate arbiter of EU law. The Strasbourg Court’s task is 

to check the compatibility of EU law with the Convention. Thus, on paper no problem is 

envisaged.  

 

During the oral hearing of May 5th-6th 2014 in Luxembourg348, all 28 EU MSs in accord with the 3 

EU institutions agreed that the Accession Agreement does not encroach upon the autonomy of 

the Union’s legal order, does not undermine the CJEU’s role and prerogatives under Article 19 

TEU and does not conflict with the Court’s interpretative monopoly under Article 344 TFEU. 

Therefore, the CJEU’s Opinion should find that the Accession Agreement is compatible with the 

constituent Union Treaties.349 

 

Thus, it needs to be submitted that even if the EU is an internal market, based on the rule of 

law and respect for human rights and, supervised by its own Court; after accession, the ECtHR 

will have the “final word”, being a specialised Court on human rights. The Strasbourg Court will 

exercise an external control albeit under common standards. 

The final authority will rest upon this judicial institution. This is what accession is meant to be. 

The use of the expression in Article 6(2) TEU “The Union ‘shall’ accede to the ECHR” and not 

‘might’ accede shows a willingness of the EU legislator to make this accession a reality.  

 

The implicit prior ‘constitutional’ consensus reached by the two Courts in preparation for 

accession needs to be replaced, in the after accession era, by internal and external review 

mechanisms, which will ensure a coherent and monolithic human rights protection in Europe.  

 

The Report’s authors conclude that the Accession Agreement is compatible to EU law in that 

it makes the Strasbourg Court the final arbiter in Europe, as the specialised forum on human 

rights. 
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c) The implication for CJEU’s autonomy and Protocol 16 ECHR 

As a preamble to this section, it needs to be highlighted that Accession to Protocol 16 ECHR, is 

not expressly required by the Accession Agreement. Thus, arguably this should not constitute a 

problem as it should fall outside the scope of the present Report. Moreover, Protocol 16 at the 

moment has only been ratified by a small number of MSs. However, the authors wish to spend 

a few words to discuss potential risks posed by Protocol 16 in relation to the EU’s legal 

autonomy.  

Through Protocol 16, the highest courts and tribunals of CoE MSs can request an advisory 

opinion from the ECtHR. The aim is to reinforce a “dialogue” between the higher national 

courts and the Strasbourg Court and as such to prevent a possible condemnation for violation 

of human rights at a later stage.  

 

As discussed in previous Parts of the Report, Protocol 16 can produce the following 

consequences: 

 

1. a sui generis forum shopping from national courts who could pick and choose the best forum 

available at European level mainly threatening EU law’s autonomy. The Luxembourg court’s 

autonomy might be challenged in case higher national courts address an advisory question on 

human rights, to one of the two European Courts, picking and choosing the most appropriate 

Court, even if the issue is related to an EU measure.  

 

2. It could be used as a mechanism of cooperation between the two European courts. This will 

introduce a mechanism ensuring consistency in Europe as the CJEU being the higher court at EU 

level could raise issues of compliance with the Convention, during the preliminary ruling or the 

annulment procedure, thus achieving consistency. However, such a possibility would create 

unnecessary length of time producing adverse effects on individuals. 

 

The Report’s drafters believe that as the ECtHR has already shown in a recent case350 its 

wiliness to act as EU enforcer of EU law, this Court is unlikely to interfere with the CJEU’s 

autonomy and authority. The recent case of a Tunisian national (Mr Dhahbi), who sought to 

have a preliminary question referred to the CJEU and was refused by the national court. The 

ECtHR condemn the Italian courts which had failed to comply with their obligation to give 

reasons for refusing to submit a preliminary question to the CJEU. This is a clear example of the 

ECtHR acting as an enforcer of EU Law. 

 

The authors recommend that provision should be included within the internal rules of 

procedure in relation to this Protocol to avoid any risk of possible forum shopping between 

the two Courts. 
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The authors, whilst unable to make a specific recommendation on this matter, do note the valid 

concerns expressed by mean of interview that Protocol 16 has the potential to place further 

burdens on the ECtHR, a Court that is already struggling to process the large volume of 

applications it receives. The risks associated with over burdening the ECtHR are serious: it can 

result in delays in access to justice and cause compromises in standards. If Protocol 16 becomes 

widely ratified and relied upon, further thought will need to be given to these practical 

concerns and the resource of the Court to meet demand.  

 

d) The future of “Bosphorus” judgement after accession 

The future of the “Bosphorus” judgement is an issue that has not been resolved yet, as the 

Accession Agreement is silent on it. Moreover, no extensive reference was made in the Oral 

Hearing before the CJEU.  

 

The rationale behind the introduction of Bosphorus presumption is clear and its practical 

implications after accession are also evident. The Union’s unique characteristics and its status 

as a sui generis candidate were recognised by the ECtHR and thus review of EU measures 

through national implementing acts would take place only as an extrema ratio "extreme and 

mean ratio". Although at first glance the ‘equivalent protection’ doctrine appears to grant the 

Union a considerable and unprecedented privilege, a closer look would reveal that in practice it 

has not (and it will not) make a huge difference due to the CJEU’s strong commitment to 

fundamental rights protection, the multi-level dialogue between the two Courts and the 

growing importance of the Charter in the EU legal order. The Charter recognises the ECHR as 

the minimum standards of protection in the Union system, while both Courts closely follow 

each other’s judicial approach and case law.  

 

Therefore, it is clear that the EU has not shown any signs of complacency because it has the 

protection of the Bosphorus presumption and has been very active in ensuring that a finding of 

“manifest deficiency” is not made regarding the substantive guarantees offered and the 

mechanism controlling their observance as compared to the ones guaranteed by the ECHR.351  

This equivalent protection construction bears great resemblance to Solange II, but it was 

evident that there was no intention to create a ‘double standards’ system even temporarily, 

whereby different obligations were created for ECHR parties, which are Members of the EU and 

the non-EU ECHR contracting parties.  

 

In the Joint Concurring Opinion, Judges Rozakis, Tulkens, Traja, Botoucharova, Zagrebelsky and 

Garlicki pointed out that the criterion ‘manifestly deficient’ establishes ‘a relatively low 

threshold’. Indeed they found it ‘difficult to accept’ that in the name of ‘equivalent protection’, 

EU law could be authorised to apply less stringent standards than those of the ECHR, especially 
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given that only a minimum level of protection is established by the Article 53 ECHR.352 However, 

the equivalent protection was constructed in such a way that not only it was rebuttable, when 

the protection afforded was below the specified threshold, but also the review of the 

equivalence of protection was to be on a case-by-case basis. 

In the case of M.S.S.353, the judges refrained from directly denouncing EU law when a clash was 

identified between the EU Asylum Directives and the ECHR, but gave priority to the protection 

of fundamental rights of the applicant. The same line of argument was adopted by the CJEU in 

the subsequent case of M.E. v Refugee Applications Commissioner354 where the judges clarified 

that there can be no ‘conclusive presumption’ that all EU MSs observe the fundamental rights 

of the EU’.355  

 

The EU cannot accede on an equal footing, whilst maintaining the presumption of equivalent 

protection. This would elevate the Union at a ‘primus inter pares’ status. Such status would not 

only contradict the notion of equality among Contracting Parties, but would also undermine the 

credibility of the Union internationally as to its commitment to adequate protection of 

fundamental rights. The whole idea of the external scrutiny by an independent forum would 

end up being futile, and criticisms will be raised on the Union’s real motivations and the actual 

importance of the Accession. 

 

Although, it is important that the CJEU is afforded a margin of appreciation or discretion, when 

implementing decision of the ECtHR is noted. This is also important for the ultimate autonomy 

of the EU legal order. Indeed the Strasbourg Court might find it necessary to apply a wider 

margin of appreciation where the EU is concerned, since an EU legal act already represents the 

product of harmonising European cooperation between 28 EU MSs 

 

The authors of this Report recommend that in the post-Accession era, the Bosphorus 

presumption should be abolished.  

 

They also recommend that in the post-Accession era, the CJEU should be afforded a margin of 

appreciation or discretion when implementing decisions of the ECtHR. Nevertheless, the final 

say of the ECtHR and the demands of the ECHR must be respected. A margin of leeway for the 

CJEU, thus, is only advisable insofar as specificities of EU law considerably impact on the facts 

of a given case and insofar as their respect requires flexible approaches.  
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As a consequence of the monistic approach proposed here, the direct effect of the ECHR must 

be acknowledged as the ECHR becomes a comprehensive part of EU law after accession. 

 

e) The effects of accession on areas of EU law having peculiar rules: the case of competition 

law and the CFSP 

 

Competition law and CFSP are two areas, which will be considerably affected by the accession, 

mostly because of the peculiarity of the legal framework that surrounds them. The operation of 

these two fields of law was already problematic before accession. However, it is not the 

Accession per se that will create uncertainty or instability. The Accession just revealed certain 

complications that might arise in terms of the relationship between the two Courts, the 

competences of the Union and the interaction between Union law and the ECHR. The impact of 

accession on both areas was examined during the negotiations and also raised during the Oral 

Hearing at the CJEU. 

 

The first issue is about the ne bis in idem principle within the Commission’s centred territory of 

competition law and its application in the context of economic integration.  

 

Although it is still not explicitly stated in the jurisprudence of the CJEU, the Court seems to 

converge with the Strasbourg Court in the conclusion that fines imposed for violations of 

competition law rules are of quasi criminal nature, despite the fact that competition law does 

not belong to the traditional categories of criminal law. Then, the Commission does not fall 

under the definition of a “tribunal” under Article 47 of the Charter. Any difference between the 

CJEU and ECtHR’s case law is minimal and mostly in relation to terminology. EU law will 

continue to apply administrative penalties and administrative proceedings under EU law, and 

those would be considered criminal or quasi criminal for the purposes of Art 6 of the ECHR.356 

In principle, the same applies to proceedings at MSs’ level.357 

 

Given this convergence, the accession will not change the standards of protection; it will just 

add another dimension: the ECtHR will be responsible for ensuring that the protection afforded 

is not below the threshold of the minimum standards guaranteed by the Convention. 

 

The Report authors’ recommendation is that accession would not affect the EU law’s 

autonomy or the CJEU’s role in the EU legal order in relation to this area of law.  

As it was mentioned in the Oral Hearing, the Union was able to provide sanctions before 

accession, while the ne bis in idem principle was also applicable at EU and national levels. The 

Court of Human Rights can use the opportunity to learn valuable lessons from the operation of 

the EU competition system and the interaction between the EU courts and the Commission. 
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Another potential lesson to be learnt is about the role of undertakings under competition law 

as the Strasbourg Court has limited experience in applying the Convention to legal persons. The 

experience of the Commission in striking a balance between fair competition and cross-border 

trading within the internal market and the EU Courts’ case law could be extremely useful to the 

ECtHR, when issues of human rights are also raised.  

 

The second issue is about the impact of the Accession on the controversial area of CFSP. 

 

As a result of CJEU’s limited jurisdiction in this area of EU law, the vast majority of measures 

enacted within this framework are not subject to the Court of Justice’s review under any of the 

EU law’s relevant procedures (such as Arts 263, 258-9 and 267 TFEU). Therefore, since the EU 

Court cannot monitor and offer effective remedies for human rights violations within the 

former second pillar of the European Community, it has been suggested that this area of EU law 

should be excluded from the scrutiny of the Strasbourg Court.  

 

The authors of this Report believe that this suggestion is against the whole idea of the EU 

acceding to the ECHR on an equal footing with the other contracting parties. Moreover, a 

blanket reservation in relation to such a big area of EU’s ‘constitutional’ law would also 

undermine the equal footing argument.  

 

It is indicative that the Accession Agreement makes no reference to possible exclusion or to an 

upholding of the Bosphorus presumption or a similar formula of ‘equivalent protection’. As 

mentioned earlier in this section, such privileges contradict the rationale behind the EU’s 

accession to the ECHR and, as in the case of Bosphorus presumption, cannot be reasonably 

endorsed after the Accession. 

  

The exclusion of EU primary law from the ECtHR’s external review poses a greater threat for the 

EU law’s autonomy rather than a scenario under which the ECtHR will rule on a CFSP’s case 

without CJEU’s prior involvement. 

 

The authors recommend that the EU, at the earliest convenience, should also extend full 

jurisdiction to the CJEU to avoid potential risks of external interference by Strasbourg in such 

a delicate area of EU law. 
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Appendix I 

 

Interview template – CJEU Judges 

 

Date: 

Time and Length of interview: 

 

Personal details 

Judge: 

Country of origin: 

 

General questions 

1. How long have you served as a judge/AG at the Court of Justice? 

 

2. Have you experienced significant changes in the approach used by the Court over 

your period of service? 

 

To introduce question 3:  

In the cases C-11/70 Internationale Handelsgesellschaft, C-4/73 Nold v Commission and C-

44/79 Hauer v Land Rheinland-Pfalz the Court of Justice affirmed that Fundamental Rights 

were integral to EC Law. It affirmed that the protection was inspired by the constitutional 

traditions of MSs and the ECHR. 

3. To what extent you think the Lisbon Treaty has strengthened the fundamental rights 

protection and how this will change (if it will) the Court’s approach to fundamental 

rights? How do you feel about the changes introduced by the Lisbon Treaty? Can we 

talk about a new era of integration based on rights? Is the Court of Justice now a 

Human Rights Court?  

 

4. We have now three layers of protection of fundamental rights: a) the Charter; b) 

ECHR; c) the unwritten source of general principles of EU law. The relationship 

between these three layers of protections is rather complex and raises a number of 
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problems and questions. This is a paradise for lawyers but headache for the Court. 

To what extent will the Court use one or the others when dealing with case law? 

 

5. Do you think that the two European Courts need to work towards a more 

convergent system in Europe in relation to fundamental rights? 

 

Conflict between freedom and rights 

 

To introduce question 6:  

The CJEU affirmed to be committed to protecting the rights recognised by the ECHR and 

National Constitutions. However, ‘accidents of litigation’ (case-law) have determined which 

rights have been recognised so far.  

6. How has the Court decided whether a right had to be recognised as fundamental? 

What has now changed? 

 

To introduce question 7:  

In the Schmitberger case the Court had to balance the exercise of freedom of expression 

and assembly against the free movement of goods. 

7. How can the Court balance fundamental rights against fundamental freedoms? 

Please elaborate on this aspect considering the new developments introduced by 

Lisbon. 

 

To introduce question 8: 

In the Omega case (C-36/02) about the laser sport being banned as an affront to human 

dignity, Advocate General Stix-Hackl states “There is hardly any legal principle more difficult 

to fathom in law than that of human dignity.” It was given preference to Dignity as 

protected in national law (German Constitution) against freedom of services and freedom of 

movement of goods. 

In her article “Unlocking Human Dignity: Towards a Theory for the 21st Century” European 

Human Rights Law Review Catherine Dupre 2009 affirms Dignity “highlights the depth and 

complexity of human emotions and needs” 
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8. How can the Court solve conflicts of rights? Is there a hierarchy of rights? Is human 

dignity at the top of the hierarchy? 

 

To introduce question 9: 

The Court in C-44/79 Hauer stated that “the question of a possible infringement of 

fundamental rights by a measure of the Community [Union] institutions can only be judged 

in the light of Community [Union] law itself. The introduction of special criteria for 

assessment stemming from the legislation or constitutional law of a particular MS would, by 

damaging the substantive unity and efficacy of Community [Union] law, lead inevitably to 

the destruction of the unity of the Common Market and the jeopardising of the cohesion of 

the Community [Union]” (para 14). 

9. Has the Court departed from the approach used in the Hauer case later on in 

Schmitberger and Omega? 

 

10. What is the legal value afforded to a right as against other competing interests? 

 

11. Will European integration speak now the language of rights more than the language 

of the common market? 

 

Method of interpretation 

12. Are fundamental rights at the core of the European agenda? And at the core of the 

Court’s agenda?  

 

13. Will the teleological approach used by the Court be based on the mission of the 

Union and how the new mission will influence the Court’s approach? 

 

14. Will the margin of appreciation used by the ECtHR be of any influence to the 

interpretation methods of the CJEU? 

 

15. The method used in cases such as Schmitberger and Omega resembles the margin of 

appreciation used by the ECtHR, as the Court of Justice referred to the constitutional 
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traditions of the specific member state. Do you think that in the field of human 

rights the Court of Justice has adopted a similar approach than the ECtHR? 

 

Relationship between the Charter and General Principle of Union law 

 

16. Do you feel that the Charter will change the Court’s approach to fundamental rights 

within the EU? Art 6 (1) TEU says ‘The Union recognizes the rights, freedoms and 

principles set out in the Charter of Fundamental Rights of the European Union of 7 

December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have 

the same legal value as the Treaties’ 

 

17. What is the role of the Charter in the new EU legal order? Do you feel that it mirrors 

and/or develops the content of the ECHR in the EU, also covering other fundamental 

rights, such as the social rights? 

 

18. In Kucukdeveci v Swedex GmbH, which was a case of age discrimination, for the first 

time the Court has mentioned the legal nature of the Charter, but then it has 

discussed the case using the general principle of Union law. What is the reason for 

that? Is it because some MSs have opted out the Charter? 

 

Relationship between the Charter and the Convention 

 

19. What is the relationship between the Charter and the ECHR? Will the Court base its 

future judgements on the Charter or the Convention? 

 

Introduction to question 20: 

Weiler says this is not a real dilemma as one right’s maximum protection is another right’s 

minimum protection. Will the Court adopt the Lowest Common Denominator (Risks dilution 

of rights) or favour the Maximum Standard of protection (would favour MS with the highest 

level? Article 52(3) of the Charter suggests the use of the ECHR as a minimum standard of 

protection. 
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20. How does the Court intend to establish a clear link between the two instruments 

and preserve the ECHR as a minimum standard of protection? What is the desired 

level of protection?  

 

21. The Court is not bound by its own precedent. Will the ECtHR jurisprudence bind the 

CJEU? 

 

EU accession to ECHR 

 

22. Art 6(2) TEU states “The Union shall accede to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms. Such accession shall not 

affect the Union’s competences as defined in the Treaties’ Do you think will this 

happen soon? 

 

23. How will the ECtHR exercise its external scrutiny in relation to EU law? 

 

24. Would you envisage a mechanism whereby the CJEU could require an optional non-

binding opinion to the ECtHR on its interpretation of the Convention? 

 

Relationship between the two Courts 

 

25. Do you think the Court of Justice and the ECtHR will be in a hierarchical vertical 

position? It has been argue that the EU's accession would not place Strasbourg 

'above' Luxembourg, but would allow Luxembourg to fulfil the role of constitutional 

court. Therefore, before coming to Strasbourg for an interpretation on an ECHR 

point in EU law, Strasbourg litigants would have to exhaust all judicial avenues - 

including Luxembourg. However, do you think that the CJEU would be able to 

continue interpreting ECHR rights in the EU context? 

 

26. Initial concern that extending the competence of the Court of Justice to cover 

human rights issues would weaken the authority of the ECtHR. Lord Russell-Johnston 
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stated “Two parachutes are better than one…as long as you do not try to open them 

both at the same time”. Do you agree with his view? 

 

27. “Both European courts seem well aware that any discrepancies in the interpretation 

of the same fundamental rights would be detrimental for citizens and Member 

States alike” (Callawaert, 2009). Is there an intra-judicial dialogue between the CJEU 

and the ECtHR? If not officially, do you think that there should be a dialogue or a 

common understanding for the clarification of the future of HR protection from the 

2 Courts? 

 

28. “The CJEU has treated…the European Convention on Human Rights, as if it was 

binding upon the Community [Union], and has followed scrupulously the case-law of 

the European Court of Human Rights, even though the European Union itself is not a 

party to the Convention.” (General Advocate Jacobs). Do you share this view? 

 

29. Do you have any procedures in mind that should be developed to strengthen the 

dialogue between the two Courts? 

 

30. What will happen if cases appear where there is divergence between the CJEU and 

the ECtHR case law? 
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Interview template – ECtHR Judges - 

 

Date: 

Time and Length of interview: 

 

Personal details 

Judge: 

Country of origin: 

 

A. General questions 

1. How long have you served as a judge at the European Court of Human Rights? 

 

2. Have you experienced significant changes in the approach used by the Court during your 

period of service, particularly following the enlargement of the CoE as a result of accession 

by many countries of central and east Europe and the fact that the Lisbon Treaty has 

assigned new responsibilities to the European Union? 

 

3. Are you aware of the development at the EU level? The entry into force of the Lisbon 

Treaty has made the Charter binding and has introduced the legal basis to accede to the 

ECHR.  

How do you feel about the changes introduced by the Lisbon Treaty? Do have strengthen 

the protection of human rights at EU level? 

 

4. Are you in favour of the EU accession to the ECHR?  

 

B. Hierarchy of rights 

5. The CoE has affirmed that there are two broad categories of rights: absolute rights (Arts 

2, 3, 4(1), 7) and limited rights (Arts 5 and 6). In the Chahal v United Kingdom (1996) the 

ECtHR declared that Article 3 is the most fundamental right in a democratic society and “no 
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derogation from it is permissible under Article 15 even in the event of a public emergency 

threatening the life of the nation”.  

a) What does this mean? Do you apply different criteria depending on the right, which is 

violated? 

b) Which right is at the top of the hierarchy? (i.e. life, dignity?) How do you weight the 

different rights in case of conflict? 

 

C. Method(s) of interpretation 

6. The term “margin of appreciation” is not to be found either in the text of the Convention 

or in the preparatory work.  

Do you share the view that this judge-made rule is the key for the success of the ECtHR 

over the years? 

 

7. The margin of appreciation has been praised as a “legitimate principle of interpretation of 

the Convention”, but it has also been criticised for involving ‘a risk of manipulation of the 

identified factors and parameters and the resulting lack of legal certainty’.  

(Spielmann, ‘Allowing the Right Margin the European Court of Human Rights and the 

National Margin of Appreciation Doctrine: Waiver or Subsidiarity of European Review?’, 

(2012) CELS Working Paper, p. 28) 

Do you think that the margin of appreciation is too flexible as a method that might appear 

not so rigorous in the eyes of the citizens of the Contracting Parties? 

 

8. Do you think that the margin of appreciation used by the ECtHR can be adopted by the 

CJEU as one of its interpretative methods? Is there room for convergence or do you share 

the view that the two Courts should retain their own methods?  

 

9. The method used in cases such as Schmidberger (Case C-112/00) and Omega (C-36/02), 

where the Court of Justice referred to the constitutional traditions of the specific member 

states, resembles the margin of appreciation used by the ECtHR.  

Do you think that this happened for the needs of the individual cases or is it the result of 

judicial influence? What is the difference between the margin of appreciation and the 

wide margin of discretion used by the Court of Justice/national specificities?  
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10. The ECtHR simultaneously celebrates a form of pluralism through the doctrine of the 

margin of appreciation and insists on hierarchy in stipulating a binding minimal norm.  

How to balance these two in the relationship with any EU measure either implemented at 

national level or introduced by the institutions? 

 

D. Relationship between the EU Charter of Fundamental Rights and the EHCR 

11. The European Convention on Human Rights entered into force on the 3rd September 

1953 in a post-war context. By contrast the Charter of Fundamental Rights is a more 

modern bill of rights.  

Would you consider referring to the Charter as a tool when either an EU MS is violating 

human rights when implementing EU law or as part of its own legislative authority? 

Alternatively, would you not base your judgement exclusively on the Convention ignoring 

the Charter? 

 

E. Relationship between the CJEU and ECtHR  

12. “Both European courts seem well aware that any discrepancies in the interpretation of 

the same fundamental rights would be detrimental for citizens and Member States alike” 

(Callawaert, 2009).  

What are the greatest challenges that the two Courts have to face? 

 

13. We are aware that there has been an intra-judicial dialogue between the CJEU and the 

ECtHR. 

a) Do you think that this dialogue has a positive effect on the relationship between the 

two Courts?  

b) Do you think there should be a more official dialogue between the two Courts, 

especially as the negotiation process intensifies? 

c) How do you see the relationship between the two Courts in the post-Lisbon era? 

 

14. The relationship between the CJEU and the ECtHR has been regulated so far in an 

analogous manner as the Solange principle “potential clash of jurisdiction has been solved 
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through an agreement to defer to one another’s decisions, provided those decisions respect 

mutually agreed constitutional essentials”.  

The CJEU has regularly considered and mentioned the Convention in its case law recognising 

a “special significance” to it and its case law was inspired by this instrument. However, the 

CJEU held that ‘the European Community was not bound by the ECHR, despite all its MSs 

ratified the Convention, and that the EC lacked competence to accede the ECHR’. 

The ECtHR, in the “Bosphorous” case has refused to review an EC regulation implementing a 

UN Security Council resolution, although the content of the EC regulation was restrictive of 

the applicant’s property right. The decision was based on the presumption that EU law did 

not breach the ECHR as the ECtHR held the system of safeguarding fundamental rights 

guaranteed at the EC level was comparable to that provided by the Convention. 

To what extent the legal pluralism’s doctrine applies to the interlocking EU and CoE’s legal 

systems in the field of human rights?  

 

15. In an attempt to avoid interferences with the ECtHR jurisdiction, the CJEU recently in 

C‑571/10, Servet Kamberaj v. Istituto per l’Edilizia sociale della Provincia autonoma di 

Bolzano (IPES) has concluded that Article 6(3) TEU does not govern the relationship 

between ECHR and legal systems of Member States.  

Will the relationship between the CJEU and the MSs be scrutinised after the EU’s 

accession to the ECtHR, in case of wrong implementation by the MSs of an EU legal 

instrument? 

 

F. The EU’s accession to ECHR 

16. Art 6 (2) TEU states “The Union shall accede to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the 

Union’s competences as defined in the Treaties”.  

a) Do you think accession will happen soon?  

b) What do you think about the Accession Treaty?  

c) How do you feel about the possibility of adding an ‘EU’ judge in the ECtHR?  
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17. The ECtHR will be required to exercise an external scrutiny in relation to possible 

violation of human rights if the infringement relates to EU law, for instance when the 

alleged violations relates to an EU legal act. 

How will the ECtHR exercise its external scrutiny in relation to EU law?  

Will the CJEU be heard first if a violation is a consequence of an EU act? 

If the CJEU is given the “first word”, will the ECtHR follow the CJEU decisions or will act in 

a completely independent manner? In the latter option, the two decisions might diverge 

and this then might have implications at EU level for lack of precedence in EU law. 

18. The Draft Agreement is silent regarding the future of the so-called Bosphorus 

(equivalent protection test (established in Bosphorus v Ireland). From one side, keeping the 

equivalent protection test would mean the continuity of the ECtHR practice and bilateral 

respect to the decision making procedures in EU, from the other side it would favour the EU 

contradicting to the idea of EU participation in the ECHR on the equal footing with the other 

High Contracting States.  

What is your view on if and how this test should be applied in the future, and whether it 

should apply to all EU-related cases, including the ones against the EU? 

 

19. If the EU is seen by ECtHR as another state/high contracting party, then the ‘quasi’ 

federal approach prevail over the extreme epistemic pluralism of no solution in case of 

conflicts. The ECtHR would be placed at the apex of the hierarchy of the multilevel 

European human rights system. 

Have you any views to share about this?  

 

20.  Dr. Adam Weiss, assistant Director of AIRE, stated that the co-respondent 

mechanism envisaged by the Draft Agreement will put significant additional burdens on 

applicants who will be forced into facing two instead of one defendant, in a David versus 

Goliath battle.  

Do you share this concern? What is your opinion about the proposed co-respondent 

mechanism?  

 

21. Do you have anything else to add that you feel is relevant to the purposes of the 

project? 
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Appendix II 

 

Interview template – EU and CoE officials- 

 

 

Date: 

Time and Length of interview: 

 

Personal details 

EU official’s name: 

Role: 

Country of origin: 

 

A. General questions 

 

1. How long have you served in your institutional role? 

 

2. Have you experienced significant changes in Europe during your period of service? 

 

3. To what extent do you think the Lisbon Treaty has strengthened the protection of 

fundamental rights within the EU? How do you feel about the changes introduced by the 

Lisbon Treaty?  

 

4. Can we talk about a new era of integration based on rights? Will European integration 

within the EU now speak the language of rights more than the language of the common 

market? 

 

5. What is your role in the accession process? Do you think that the Council of Europe and 

the EU need to work towards a more convergent system in Europe in relation to 

fundamental rights? 
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B. General questions on accession: 

 

6. The accession of the European Union (EU) to the European Convention on Human Rights 

(ECHR) constitutes a major step in the development of human rights in Europe. 

Although it has been in the agenda of discussion since the late 1970s, it took almost 40 

years for the accession to become a legal obligation. Despite its necessity, the EU 

accession to ECHR has raised a lot of legal, institutional and technical questions that 

have to be resolved in the current negotiations.  

- Can you please identify some of the main legal issues that lead to such a delay? 

What was the biggest challenge or obstacle that you had to overcome? 

- When did the negotiations on accession officially begin between the Council of 

Europe and the European Union?  

- Are the modalities of accession legally or/and politically complex?   

 

7. The EU’s accession to the Convention is an incentive to develop the policies that 

strengthen the effectiveness of fundamental rights within the continent. According to 

the Vice-President of the European Commission responsible for Justice, Fundamental 

Rights and Citizenship, Viviane Reding, 'the accession of the EU to the Convention will 

complete the EU system of protecting fundamental rights'.  

- What does this accession mean from the perspective of the citizens? 

- Does the accession constitute the missing piece of human rights protection’s 

jigsaw puzzle? 

 

8. According to Thorbjørn Jagland, Secretary General of the Council of Europe, 'we now 

have a unique opportunity to create a continent-wide area of human rights, in which 47 

governments and the institutions of the European union will be bound by the same set 

of human rights standards and scrutinized by the same human rights court'.  

- Do you see this dream come true within the next few years? 

 

9. Pursuant to Article 6(2) TEU, as well as Article 2 of Protocol 8 attached to the Treaty of 

Lisbon, the accession “shall not modify the EU competencies” as defined by the Treaties.  
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- Do you think that the Union's specificity as a distinct legal entity vested with 

autonomous powers is an obstacle to the accession? 

- Will the accession compromise the independence of the EU decision making 

process?   

- At the same time, will it affect the positions of EU countries as Parties to the 

ECHR? 

 

10. In the context of the negotiations on accession: 

- Have you taken into consideration the views of the judges of the two Courts when 

drafting the accession treaty? 

 

11. The accession agreement will have to be ratified by all 47 contracting parties to the 

ECHR in accordance with their respective constitutional requirements, including those 

who are not EU Member States.  

- How smooth and swift do you think the process will be? 

 

C. Questions on the accession’s procedures: 

12. It is not under debate the fact that the EU will accede to the Convention on an “equal 

footing” with the other Contracting Parties, i.e. with the same rights and the same 

obligations.  

- Do you support the view that the proposed “co-defendant mechanism” is the most 

effective solution? 

- What do you answer to the voices of concern arguing that the mechanism seems to be 

unnecessarily complex? 

 

13. The EU accession to ECHR will hopefully ensure that a complementary relationship, 

rather than one of competition, will prevail between the two courts.  

- How do you think this relationship will be shaped?  

- Will both Courts use the ECHR as a common denominator or will the ECtHR also 

refer to the Charter of Fundamental Rights when dealing with EU Member States? 
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14.  On July 19, 2011 the members of the CDDH-UE agreed on a set of draft legal 

instruments on the accession of the Union to the ECHR. The most important of these 

instruments is the draft Agreement on the Accession of the European Union to the 

ECHR. 

- At the extraordinary meeting many delegations “considered the draft instruments 

[…] as an acceptable and balanced compromise”. Had you anticipated such a 

reaction? 

- Do you consider the draft Agreement a strong basis for the finalization of the 

negotiations? 

 

15. Article 218(11) TFEU states that a Member State, the European Parliament, the Council 

or the Commission may obtain the opinion of the Court of Justice to verify whether an 

envisaged agreement is compatible with the Treaties.  

- Do you think this could stop/postpone the entry into force of the Accession 

Treaty? 

- Do you consider it a potential threat to the whole process? 

 

16. From your experience so far during the negotiations, how conflicting or differing were 

the objectives and expectations of the two sides? Do you find that initially the 

Contracting Parties, which are not among the EU Member States, were not sharing the 

same enthusiasm for a swift conclusion of the accession negotiations? 

 

17. When a final Accession Agreement is ready, the Commission will ask the CJEU to give an 

opinion on it. Under the assumption that the final Accession Agreement does pass the 

scrutiny of the CJEU, the next step is signature and ratification. 

Do you think that there is a risk that one mischievous state may clog the entire accession 

process for years, similar to what happened with ECHR protocol 14? 

 

 

18. Do you have anything else to add that you feel is relevant to the purposes of the 

project? 
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