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1. Levels of protection.

This has two components: 
A. Levels of protection vis à vis the case law of the European Court of Human Rights. This is governed by Article 52 (3) of the Charter.
B. Levels of protection vis à vis the legal systems of the Member States. This is governed by Article 53 of the Charter.

A. Article 52 (3) of the Charter

3. In so far as this Charter contains rights which correspond to rights guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said Convention. This provision shall not prevent Union law providing more extensive protection.

Why is the ECHR given such prominence?

(i) Important source of fundamental rights. C-222/84 Johnston v RUC EU:C:1986:206.

Paragraph 18. The requirement of judicial control stipulated by that article reflects a general principle of law which underlies the constitutional traditions common to the Member States. That principle is also laid down in Articles 6 and 13 of the European Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950. As the European Parliament, Council and Commission recognized in their Joint Declaration of 5April 1977 (Official Journal C 103, p. 1) and as the Court has recognized in its decisions, the principles on which that Convention is based must be taken into consideration in Community law.
(ii) Member States are responsible before the European Court of Human Rights for breaches of the Charter which take place in pursuit of their responsibilities under EU law. Bosphorus Hava Hollari Yollari Turizm ve Ticaret Anonim Sirketi v Ireland No. 45036/98 ECHR 2005-VI.

Therein the European Court of Human Rights developed a doctrine of equivalent protection, but it is not always applicable. See e.g. recently its judgment of 8 October 2018, O’Sullivan McCarthy Mussel Development v Ireland No 44460/16.

Applicant’s authorization to fish for mussel seed in the Castlemaine harbor temporarily suspended while the Irish Government undertook environmental assessment required by the Birds Directive (Directive 79/409 OJ 1979 L103 p. 1) and the Habitat Directive (Directive 92/43 OJ 1992 L 206, p.7). Irish Government required to do so due to a judgment of the CJEU of 13 December 2007, C-418/04, Commission v Ireland EU:C:2007:780. Applicant sought damages under Irish law under purely Irish heads if claim, namely breach of legitimate expectations, operational negligence, and breach of the Irish Constitutional right to earn a livelihood. Note that no claim brought domestically under either the European Convention of Human Rights Act (2003) or Francovich/Brasserie du Pecheur liability under EU law for failure to correctly implement EU law.

When the company’s action failed in Ireland, and they brought a case against Ireland before the European Court of Human Rights for, inter alia, breach of Article 1 of Protocol No 1, had they exhausted domestic remedies?

81.  …The Court considers that, in view of the applicant company’s core grievance against the State, it is not for it to call into question the primary reliance on legitimate expectation and operational negligence. This appears not to have been an unreasonable choice, given the various judgments in the High and Supreme Courts, as it was capable, if successful, of remedying directly the impugned state of affairs (Vučković, cited above, § 74).
82.  The Court would further note that…in its submissions to the High Court [the applicant] relied on the constitutional right to earn a livelihood…analogous” to the relevant aspect of Article 1 of Protocol No. 1. The Court is therefore satisfied that in making this argument, the applicant raised its present complaint in substance during the domestic proceedings...
83.  As for the 2003 Act, the Court notes from the wording of Section 3(2) that redress may be sought under this provision if no other remedy in damages is available. Given the applicant company’s pursuit of other compensatory remedies, the Government has not sufficiently explained how or why the 2003 Act would displace other potentially effective remedies in a case like this, or why, as stated previously, the Court should consider that the present complaint was not raised in substance before the domestic courts.
No finding or discussion of whether failure to base a claim on Francovich liability under EU law and seek a reference under Article 267 was inconsistent with the obligation to exhaust domestic remedies.

However, in its arguments concerning the proportionality of the interference, the European Court of Human Rights rejected the argument of the Irish Government, raised in assessing the proportionality of the interference to the effect that the rebuttable presumption of equivalent protection established in Bosphorus (above) applied to the proceedings.

110.  The Court … reiterates that the application of the presumption of equivalent protection in the legal system of the EU is subject to two conditions. The first is that the impugned interference must have been a matter of strict international legal obligation for the respondent State, to the exclusion of any margin of manoeuvre on the part of the domestic authorities. The second condition is the deployment of the full potential of the supervisory mechanism provided for by EU law, which the Court has recognised as affording equivalent protection to that provided by the Convention (see most recently Avotiņš v. Latvia [GC], no. 17502/07, §§ 101-105, ECHR 2016, with further references).

111.  Regarding the first condition, the Court recalls that it has, in its case-law, adverted to the difference in the EU legal system between a Regulation, binding in its entirety on and directly applicable in all the Member States, and a Directive, binding as to the result to be achieved while leaving to the Member States the choice of form and methods (see Avotiņš, cited above, § 106, and Michaud, cited above, § 113, noting the difference between that case and the Bosphorus case).

112.  In the present case, the obligation on the respondent State derived principally from Article 6(3) of the Habitats Directive. Ireland’s failure to fulfil its obligation thereunder was established in infringement proceedings, entailing a duty on the State to comply with the CJEU’s judgment and the secondary legislation examined in the context of those proceedings. While it was therefore clear that the respondent State had to comply with the directive and, with immediacy, the CJEU judgment, both were results to be achieved and neither mandated how compliance was to be effected. The respondent State was therefore not wholly deprived of a margin of manoeuvre in this respect… As the Court has previously stated, the presence of some margin of manoeuvre is capable of obstructing the application of the presumption of equivalent protection (see Michaud, cited above, § 113; see also M.S.S. v. Belgium and Greece [GC], no. 30696/09, § 338, ECHR 2011). The Court leaves open the question whether a CJEU judgment under Article 258 TFEU could in other circumstances be regarded as leaving no margin of manoeuvre to the Member State in question, but finds in the circumstances of the present case in relation to the need to comply with the relevant EU directive that the Bosphorus presumption did not apply.

113.  Moreover, when referring to the legitimate need in this case to fulfil environmental objectives and comply, in this regard, with EU law, the respondent Government itself referred to its wide margin of appreciation
(iii) How, then, does the CJEU go about ensuring the minimum standards guaranteed by the ECHR? It interprets secondary EU law in conformity with fundamental rights protected under the Charter, as informed by the case law of the European Court of Human Rights. See e.g. judgment of 26 March 2019, C-129/18, SM EU:C:2019:248. EU secondary measures that cannot be interpreted in conformity with EU fundamental rights, to the minimum standard set in the case law of the European Court of Human Rights, are invalid. See e.g. judgment of 8 April 2014, C-293/12, Digital Rights Ireland, EU:C:2014:238.

Digital Rights Ireland is an ‘easy’ case, in that it is an illustration of how the CJEU develops norms that are EU equivalents to protections provided under the ECHR. Directive 2006/24 of the European Parliament and of the Council of 15 March 2006 on the retention of data generated or processed in connection with the provision of publicly available electronic communications services or of public communications networks was declared invalid. Unlawful interference with the right to privacy under Article 7 of the Charter, drawing from case law elaborated under Article 8 of the ECHR, and the right to protection of personal data guaranteed by Article 8, which was not justifiable under Article 52 (1) of the Charter. N.B., because the European Union is not a party to the ECHR, the Articles of the ECHR are not directly applied in the case law. Rather, they are a source of inspiration in the elaboration of EU equivalents.

(iv) Is there a more complex lacuna when it comes to interpreting primary measures of EU law with the Charter, due to the prohibition under Article 51 (2) of the Charter on expansion of EU competence by reference to the Charter? See e.g. judgment of 27 June 2018, C-230/17, Altiner EU:C:2018:497 when compared with judgment of 26 March 2019, C-129/18, SM EU:C:2019:248.   

There is an orthodoxy in the literature that is also reflected in the case law of the to the effect that, if the Charter is used to interpret primary EU law, then infraction of Article 51 (2) of the Charter will necessarily result. Article 51 (2) of the Charter states as follows.

2. The Charter does not extend the field of application of Union law beyond the powers of the Union or establish any new power or task for the Union, or modify powers and tasks as defined in the Treaties.

See also Article 6 TEU.

In consequence, the Charter can only be relevant in assessing whether derogation from primary EU law is lawful. See, C-235/17 Commission v Hungary EU:C:2019:432, and the Opinion of Advocate General Oe, EU:C:2018:971. 
However, an anomaly arises in the sense that, when a right relating to free movement is enshrined in a Directive, the Charter will be relevant in the interpretation of the Directive and therefore to all elements of the right. If the right is protected only by Article 21 TFEU (citizenship), then the Charter may not even be assessed.
Compare

Judgment of 26 March 2019, C-129/18, SM EU:C:2019:248.   
58      Under [Article 3(2)(a) of Directive 2004/38], Member States are, in accordance with their national legislation, to facilitate entry and residence for ‘any other family members ... who, in the country from which they have come, are dependants or members of the household of the Union citizen having the primary right of residence’…

62      Thus, the Member States must, in accordance with that provision, make it possible for the persons envisaged therein to obtain a decision on their application that is founded on an extensive examination of their personal circumstances, taking account of the various factors that may be relevant, and, in the event of refusal, is justified by reasons (see, to that effect, judgments of 5 September 2012, Rahman and Others, C‑83/11, EU:C:2012:519, paragraphs 22 and 23, and of 12 July 2018, Banger, C‑89/17, EU:C:2018:570, paragraphs 38 and 39).
63      It is true that each Member State has a wide discretion as regards the selection of the factors to be taken into account, provided that their legislation contains criteria which are consistent with the normal meaning of the term ‘facilitate’ used in Article 3(2) of Directive 2004/38 and which do not deprive that provision of its effectiveness (see, to that effect, judgments of 5 September 2012, Rahman and Others, C‑83/11, EU:C:2012:519, paragraph 24, and of 12 July 2018, Banger, C‑89/17, EU:C:2018:570, paragraph 40).

64      However, that discretion must, having regard to recital 31 of Directive 2004/38, be exercised in the light of and in line with the provisions of the Charter of Fundamental Rights of the European Union (‘the Charter’) (see, by analogy, judgment of 6 December 2012, O and Others, C‑356/11 and C‑357/11, EU:C:2012:776, paragraphs 79 and 80 and the case-law cited).
65      In that regard, Article 7 of the Charter recognises the right to respect for private and family life. As is apparent from the Explanations relating to the Charter of Fundamental Rights (OJ 2007 C 303, p. 17), in accordance with Article 52(3) of the Charter, the rights guaranteed by Article 7 thereof have the same meaning and the same scope as those guaranteed by Article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms, signed in Rome on 4 November 1950 (see, to that effect, judgments of 5 October 2010, McB., C‑400/10 PPU, EU:C:2010:582, paragraph 53, and of 5 June 2018, Coman and Others, C‑673/16, EU:C:2018:385, paragraph 49).

66      It is apparent from the case-law of the European Court of Human Rights that the actual relationship which a child placed under the kafala system maintains with its guardian may fall under the definition of family life, having regard to the time spent living together, the quality of the relationship, and the role which the adult assumes in respect of the child (see, to that effect, ECtHR, 16 December 2014, Chbihi Loudoudi and Others v. Belgium, CE:ECHR:2014:1216JUD005226510, § 78). According to that case-law, Article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms protects the individual against arbitrary action by the public authorities and requires those authorities, where the existence of a family tie has been established, to enable that tie to be developed and to establish legal safeguards that render possible the child’s integration in his family (see, to that effect, ECtHR, 4 October 2012, Harroudj v. France, CE:ECHR:2012:1004JUD004363109, § 40 and 41, and ECtHR, 16 December 2014, Chbihi Loudoudi and Others v. Belgium, CE:ECHR:2014:1216JUD005226510, § 88 and 89).
67      Article 7 of the Charter must, moreover, be read in conjunction with the obligation to take into consideration the best interests of the child, which are recognised in Article 24(2) thereof (see, to that effect, judgments of 27 June 2006, Parliament v Council, C‑540/03, EU:C:2006:429, paragraph 58; of 23 December 2009, Detiček, C‑403/09 PPU, EU:C:2009:810, paragraph 54; and of 10 May 2017, Chavez-Vilchez and Others, C‑133/15, EU:C:2017:354, paragraph 70).

68      Accordingly, in order to comply with those provisions when exercising their discretion, it is for the competent national authorities, when implementing the obligation to facilitate entry and residence for the other family members laid down in Article 3(2)(a) of Directive 2004/38, to make a balanced and reasonable assessment of all the current and relevant circumstances of the case, taking account of all the interests in play and, in particular, of the best interests of the child concerned (see, by analogy, judgments of 6 December 2012, O and Others, C‑356/11 and C‑357/11, EU:C:2012:776, paragraph 81; of 13 September 2016, Rendón Marín, C‑165/14, EU:C:2016:675, paragraph 85; and of 13 September 2016, CS, C‑304/14, EU:C:2016:674, paragraph 41).

With

Judgment of 27 June 2018, C-230/17, Altiner, EU:C:2018:497 EU:C:2018:497

Boy aged 8 spends the summer of 2013 and 2014 and eight/nine year old Turkish boy by spends the summer in Sweden with his Turkish father and his Danish step-mother who are marred and living there. In 2014 the couple move back to Denmark, and in 2015 the boys mother gives her consent for him to cease living with her in Turkey and go and live with his father in Denmark.

Danish step-mother makes an application to the Danish authorities for a residence permit for the boy but it is refused.
25      By its question, the referring court asks, in essence, whether Article 21 TFEU must be interpreted as precluding legislation of a Member State which does not provide for the grant of a derived right of residence under Union law to a third-country national who is a family member of a Union citizen who is a national of that Member State and who returns there after having exercised his right of freedom of movement, when the family member of the Union citizen concerned has not entered its territory or has not applied for a residence permit ‘as a natural consequence’ of the return to that Member State of the Union citizen in question.

26      In that regard, it should be recalled, at the outset, that the Court has held that, where during the genuine residence of a Union citizen in a Member State other than the Member State of which he is a national, pursuant to and in conformity with the conditions set out in Article 7(1) and (2) of Directive 2004/38, family life is created or strengthened in that Member State, the effectiveness of the rights conferred on the Union citizen by Article 21(1) TFEU requires that the citizen’s family life in the host Member State may continue on returning to the Member of State of which he is a national, through the grant of a derived right of residence to the family member who is a third-country national. If no such derived right of residence were granted, that Union citizen could be discouraged from leaving the Member State of which he is a national in order to exercise his right of residence under Article 21(1) TFEU in another Member State because he is uncertain whether he will be able to continue in his Member State of origin a family life with his immediate family members which has been created or strengthened in the host Member State (judgments of 12 March 2014, O. and B., C‑456/12, EU:C:2014:135, paragraph 54, and of 5 June 2018, Coman and Others, C‑673/16 EU:C:2018:385, paragraph 24).

27      Moreover, it the clear from the case-law that the conditions for granting, when a Union citizen returns to the Member State of which he is a national, a derived right of residence, based on Article 21(1) TFEU, to a third-country national who is a family member of that Union citizen with whom that citizen has resided, solely by virtue of his being a Union citizen, in the host Member State, should not, in principle, be more strict than those provided for by Directive 2004/38 for the grant of such a right of residence to a third-country national who is a family member of a Union citizen in a case where that citizen has exercised his right of freedom of movement by becoming established in a Member State other than the Member State of which he is a national. Even though Directive 2004/38 does not cover such a return, it should be applied by analogy to the conditions for the residence of a Union citizen in a Member State other than that of which he is a national, given that in both cases it is the Union citizen who is the sponsor for the grant of a derived right of residence to a third-country national who is a member of his family (judgment of 12 March 2014, O. and B., C‑456/12, EU:C:2014:135, paragraph 50).

28      However, it should be borne in mind that the derived right of residence, recognised under Article 7(2) of Directive 2004/38, to family members of a citizen of the Union who is established within the territory of a Member State other than that of which he is a national, is not subject to the condition that they be on the territory of that Member State within a certain period after the entry of that Union citizen.
29      Under that provision, in such a situation, a derived right of residence is granted to family members of a citizen of the Union not only when they ‘accompany’ the Union citizen to a Member State other than that of which he or she is a citizen, but also where they ‘join’ that citizen in that Member State.

30      However, it must be noted that any right of residence in an EU
 Member State of a third-country national derives from the exercise of freedom of movement by a Union citizen (see, to that effect, judgment of 12 March 2014, O. and B., C‑456/12, EU:C:2014:135, paragraph 36 and the case-law cited).

31      As the grant of a derived right of residence on the basis of Article 21(1) TFEU aims to allow the continuation, in the Member State of which the Union citizen concerned is a national, of the family life which has been created or strengthened with a family member who is a third-country national in the host Member State, the competent authorities of the Member State of which the Union citizen has the nationality are entitled to verify, before granting such a right of residence, that such a family life between the Union citizen and the third-country national who is a member of his family had not been interrupted before the entry of the third country national into the Member State of which the Union citizen in question is a national.

32      For the purposes of such verification, the Member State concerned may take into account, as an indication, that the third-country national, who is a family member of one of its own citizens, entered its territory a significant period of time after that citizen’s return to that territory.

33      However, it cannot be ruled out that a family life, created or strengthened between a Union citizen and a member of his or her family who is a third-country national, during their stay, pursuant to and in conformity with Union law, in the host Member State, might continue despite the fact that that citizen has returned to the Member State of which he is a national without being accompanied by the family member in question, who may have been obliged, for reasons relating to his personal situation, profession or education, to delay his arrival in the Member State of origin of the Union citizen in question.
34      Accordingly, the fact that the submission of the application for a residence permit was not ‘a natural consequence’ of the return of the Union citizen is a relevant factor which, although not decisive in itself, may, in the context of an overall assessment, lead the Member State of origin of the Union citizen in question to conclude that there is no link between the application and the exercise by that citizen of his freedom of movement and, consequently, to refuse to issue such a residence permit. 
B. Article 53 of the Charter
Level of protection

Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and fundamental freedoms as recognised, in their respective fields of application, by Union law and international law and by international agreements to which the Union or all the Member States are party, including the European Convention for the Protection of Human Rights and Fundamental Freedoms, and by the Member States' constitutions.

(v) This was initially interpreted in a way minimizing the scope for the application of Member State constitutions. See judgment of 26 February 2013, C-399/11, Melloni, EU:C:2013:107.

44      As observed by the Advocate General in points 65 and 70 of his Opinion, the solution which the EU legislature found, consisting in providing an exhaustive list of the circumstances in which the execution of a European arrest warrant issued in order to enforce a decision rendered in absentia must be regarded as not infringing the rights of the defence, is incompatible with any retention of the possibility for the executing judicial authority to make that execution conditional on the conviction in question being open to review in order to guarantee the rights of defence of the person concerned.’

Note however the analysis of Advocate General Bot.

133. Article 53 of the Charter, supplementing those provisions, makes clear that, within the framework of the coexistence of the various sources of protection for fundamental rights, the Charter cannot, on its own, result in a reduction in the level of protection for those rights in the different legal orders. That article therefore seeks to confirm that the Charter imposes a level of protection for fundamental rights only within the field of application of European Union law. 

134. The Charter thus cannot have the effect of requiring Member States to lower the level of protection of fundamental rights guaranteed by their national constitution in cases which fall outside the scope of European Union law. Article 53 of the Charter also expresses the idea that the adoption of the Charter should not serve as a pretext for a Member State to reduce the protection of fundamental rights in the field of application of national law. 

135. In that regard, the words ‘in their respective fields of application’ seek, inter alia, to reassure Member States of the fact that the Charter is not designed to replace their national constitution with regard to the level of protection which this guarantees within the scope of national law. (43) At the same time, the inclusion of those words means that Article 53 of the Charter cannot undermine the primacy of European Union law since the assessment of the level of protection for fundamental rights to be achieved is carried out within the framework of the implementation of European Union law. 

(vi) However, there is not doubt that Member State constitutional standards continue to apply outside of the field of application of EU law. See the Opinion of Advocate General Sharpston of 6 December 2018, C-566/17, Zwiazek, EU:C:2018:995

Neither the VAT Directive nor Member State law provided for rules on how much input tax could be deducted by a taxable person when some of those input transactions entailed economic activities (taxable) and others non-economic activities (non-taxable). Were the taxable persons rights to, inter alia, legal certainty and property protected by Member State law or the Charter.

Nuanced analysis by Advocate General Sharpston of 6 December 2018, C-566/17, Zwiazek, EU:C:2018:995.  

133. …where an EU legal act calls for national implementing measures — as in the present case — national authorities and courts remain free by virtue of Article 53 of the Charter to apply national standards of protection of fundamental rights and general principles of EU law. (112)

134. The information before the Court suggests that — despite the existence of the administrative practices mentioned in the question referred — there is no apparent conflict between the position which I propose that the Court should adopt in the present case and the principles resulting from Article 217 of the Polish Constitution.

135. As the referring court has explained, in the light of that provision, measures relating to the imposition of taxes, including the determination of taxable persons, tax rates, as well as the rules for granting tax relief and remission, together with the categories of taxable persons exempt from taxation should be provided by law. It would appear from the oral submissions of counsels for Poland and for the Head of Administration before the Court that that provision is consistently interpreted by the Trybunał Konstytucyjny (Constitutional Court, Poland) as requiring that the essential elements of tax having an impact on the scope of fiscal liability of the taxable person must be provided for by law, rather than all of the elements of that tax. (113)

136. As I understand matters, those requirements do not appear to pose an obstacle for the referring court to interpret the national legislation in conformity with EU law in the manner set out above.

137. If the referring court nevertheless considers that the national law thus interpreted does not meet the standard of protection guaranteed in the Polish Constitution, it cannot content itself by simply granting the Local Government Association the right to full deduction of input VAT at the expense of the EU general budget and in violation of the principle of equality of treatment. (114)

138. I do not accept that a mere inconsistency between the national standards of protection is such as to relieve the national court from its primary obligation to give full effect to EU law. A fortiori that is the case where the result would be to grant a considerable impermissible economic advantage not intended by the EU legislature. (115) Rather, when interpreting the national legislation the referring court must deploy all its capacities, in the light of a comprehensive examination of the national legal order as a whole, to choose the solution that respects the essential characteristics of the EU legal order, namely the primacy, unity and effectiveness of EU law. (116)’
2. Rights v Principles

(vii) The difference between the two is set out in Article  52 (5) and the Explanation to this provision
5. The provisions of this Charter which contain principles may be implemented by legislative and executive acts taken by institutions, bodies, offices and agencies of the Union, and by acts of Member States when they are implementing Union law, in the exercise of their respective powers. They shall be judicially cognisable only in the interpretation of such acts and in the ruling on their legality.

Paragraph 5 clarifies the distinction between ‘rights’ and ‘principles’ set out in the Charter. According to that distinction, subjective rights shall be respected, whereas principles shall be observed (Article 51(1)). Principles may be implemented through legislative or executive acts (adopted by the Union in accordance with its powers, and by the Member States only when they implement Union law); accordingly, they become significant for the Courts only when such acts are interpreted or reviewed. They do not however give rise to direct claims for positive action by the Union's institutions or Member States authorities. This is consistent both with case-law of the Court of Justice (cf. notably case-law on the ‘precautionary principle’ in Article 191(2) of the Treaty on the Functioning of the European Union: judgment of the CFI of 11 September 2002, Case T-13/99 Pfizer v Council, with numerous references to earlier case-law; and a series of judgments on Article 33 (ex-39) on the principles of agricultural law, e.g. judgment of the Court of Justice in Case 265/85 Van den Berg [1987] ECR 1155: scrutiny of the principle of market stabilisation and of reasonable expectations) and with the approach of the Member States' constitutional systems to ‘principles’, particularly in the field of social law. For illustration, examples for principles, recognised in the Charter include e.g. Articles 25, 26 and 37. In some cases, an Article of the Charter may contain both elements of a right and of a principle, e.g. Articles 23, 33 and 34.
(viii) Rights are not commensurate with civil and political rights, and principles with economic, social and cultural rights. See, most notably, Article 16 and freedom to conduct a business. See e.g. judgment of 4 May 2016, C-477/14, Pillbox 38 (UK) Ltd, EU:C:2016:324.
Even though there was no national implementing measure in place, a provision of an EU Directive concerning the manufacture and sale of tobacco products could be challenged by way of Articles 267 validity for failure to respect, inter alia, freedom to conduct a business. Question not inadmissible. There is a genuine dispute, does not circumvent the system of remedies, nit hypothetical, and grounds of validity were set out.
(ix) What do the two leading cases on principles tell us about how they differ from rights?
See judgment of 15 January 2014, C-176/12, AMS v CGT, EU:C:2014:2 

Article 27 of the Charter. Rights of workers and their representatives to information and consultation. Was the relevant provision of the French Labour Code, which implemented the relevant directive, in conformity with Article 27?

44      It must also be observed that Article 27 of the Charter, entitled ‘Workers’ right to information and consultation within the undertaking’, provides that workers must, at various levels, be guaranteed information and consultation in the cases and under the conditions provided for by European Union law and national laws and practices.

45      It is therefore clear from the wording of Article 27 of the Charter that, for this article to be fully effective, it must be given more specific expression in European Union or national law.

46      It is not possible to infer from the wording of Article 27 of the Charter or from the explanatory notes to that article that Article 3(1) of Directive 2002/14, as a directly applicable rule of law, lays down and addresses to the Member States a prohibition on excluding from the calculation of the staff numbers in an undertaking a specific category of employees initially included in the group of persons to be taken into account in that calculation.

47      In this connection, the facts of the case may be distinguished from those which gave rise to Kücükdeveci in so far as the principle of non‑discrimination on grounds of age at issue in that case, laid down in Article 21(1) of the Charter, is sufficient in itself to confer on individuals an individual right which they may invoke as such.

48      Accordingly, Article 27 of the Charter cannot, as such, be invoked in a dispute, such as that in the main proceedings, in order to conclude that the national provision which is not in conformity with Directive 2002/14 should not be applied.

49      That finding cannot be called into question by considering Article 27 of the Charter in conjunction with the provisions of Directive 2002/14, given that, since that article by itself does not suffice to confer on individuals a right which they may invoke as such, it could not be otherwise if it is considered in conjunction with that directive.

50      However, a party injured as a result of domestic law not being in conformity with European Union law can none the less rely on the judgment in Joined Cases C‑6/90 and C‑9/90 Francovich and Others [1991] ECR I‑5357 in order to obtain, if appropriate, compensation for the loss sustained (see Dominguez, paragraph 43).
Judgment of 22 May 2015, C-356/12, Glatzel, EU:C:2014:350. 

After hearing expert evidence, the national referring judge had doubts on the validity of an Annex to an EU Directive which set parameters that resulted in the application being refused a licence to drive heavy vehicles due to a visual defect. Was this in conformity with, inter alia, Article 26 of the Charter.

The Union recognises and respects the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community.
The integration of persons with disabilities laid down in Article 26 of the
 Charter

74      It must be recalled, as is clear from Article 52(5) and (7) of the Charter and the Explanations relating to the Charter of Fundamental Rights (OJ 2007 C 303, p. 17) concerning Articles 26 and 52(5) of the Charter, that reliance on Article 26 thereof before the court is allowed for the interpretation and review of the legality of legislative acts of the European Union which implement the principle laid down in that article, namely the integration of persons with disabilities.

75      As regards the implementation of that principle by Directive 2006/126, it is clear in particular from the wording of recital 14 in the preamble thereto that ‘[s]pecific provisions should be adopted to make it easier for physically disabled persons to drive vehicles’. Likewise, Article 5(2) of that directive refers to the conditions for the issue of driving licences to drivers with disabilities, in particular as regards the authorisation to drive adapted vehicles.

76      Thus, in so far as Directive 2006/126 is a legislative act of the European Union implementing the principle contained in Article 26 of the Charter, the latter provision is intended to be applied to the case in the main proceedings.

77      Furthermore, by virtue of the second sentence of Article 51(1) of the Charter, the EU legislature is to observe and promote the application of the principles laid down in it. As regards the principle of the integration of persons with disabilities, Article 26 of the Charter states that the Union is to recognise and respect the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community.

78      Therefore, although Article 26 of the Charter requires the European Union to respect and recognise the right of persons with disabilities to benefit from integration measures, the principle enshrined by that article does not require the EU legislature to adopt any specific measure. In order for that article to be fully effective, it must be given more specific expression in European Union or national law. Accordingly, that article cannot by itself confer on individuals a subjective right which they may invoke as such (see, to that effect, as regards Article 27 of the Charter, Case C‑176/12 Association de mediation sociale EU:C:2014:2, paragraphs 45 and 47).

79      Having regard to all of the foregoing considerations, it must be held that the consideration of the question has not revealed any information capable of affecting the validity of Annex III, paragraph 6.4 of Directive 2006/126 in the light of Article 26 of the Charter.

It would seem therefore that arguments made by Advocate General Cruz Villalon in , C-176/12, AMS v CGT, EU:C:2014:2, have not been adopted by the CJEU.
69.      The explicit aspect, and the more delicate as regards its interpretation, concerns the ‘acts’ to which the article refers. Indeed, if the reference to ‘such acts’ applied exclusively to implementing legislative acts giving substance to the principle, there would be a ‘vicious circle’: those implementing legislative acts would be reviewed in the light of a principle whose content, as stated in Article 27 of the Charter, is precisely that which is determined by those implementing legislative acts. 

70.      It is therefore necessary to consider that the scope of the acts whose interpretation and review is allowed by the second sentence of Article 52(5) differs from and is broader than that of the legislative acts giving specific expression to a principle. Specifically, all those implementing acts which go beyond the substantive and direct expression of the ‘principle’ will be the acts which may be relied on before the courts together with the other implementing acts. Otherwise, both Article 27 and its judicial guarantee in the second sentence of Article 52(5) of the Charter would be rendered ineffective. 
The case law suggest that if, for example the right to a high level of environmental protection is a principle (Article 37) then it can only be used to challenge the validity of measure implementing this principle. E.g. manifestly inappropriate.

Article 37

Environmental protection

A high level of environmental protection and the improvement of the qualityof the environment must be integrated into the policies of the Union and ensured in accordance with the principle of sustainable development.

(x) For a deeper assessment of the distinction between rights and principles see e.g. T. Lock, ‘Rights and Principles in the EU Charter of Fundamental Rights’ (2019) 56 Common Market Law Review. For a critique of the approach taken by the CJEU to Article 26 of the Charter and integration of persons with disabilities see e.g. A. Ward, ‘The Impact of the EU Charter of Fundamental Rights on Anti-Discrimination law: More a Whimper than a Bang’ (2018) 20 Cambridge Yearbook of European Legal Studies. 
3. Horizontal application of fundamental rights
(xi) Never straight forward given that human rights instruments everywhere are addressed to States. The Charter is no different. See Article 51 (1) of the Charter. This the approach of Advocate General Tresjenjak in Case C-282/10, Dominguez, EU:C:2011:559.
82.      In view of the clear wording of the first sentence of Article 51(1) of the Charter a fundamental right could only be adversely affected by the actions of a Member State in the course of implementation of EU law, such as when transposing directives into national law.This provision ultimately confirms the binding force of fundamental rights on Member States in the implementation of EU law, as recognised in the case-law of the Court. 
However, primary EU law sometimes applies against private sector actors. See most recently judgment of 13 June 2019, C-22/18, TopFit and Biffi, EU:C:2019:497.

37. In that regard, it should be noted that, in accordance with settled case-law, observance of the fundamental freedoms and the prohibition of discrimination on the basis of nationality provided for by the Treaty also apply to rules which are not public in nature but which are aimed at regulating gainful employment and the provision of services in a collective manner (see, inter alia, judgments of 12 December 1974, Walrave and Koch, 36/74, EU:C:1974:140, paragraph 17; of 15 December 1995, Bosman, C‑415/93, EU:C:1995:463, paragraph 82; of 18 December 2007, Laval un Partneri, C‑341/05, EU:C:2007:809, paragraph 98; and of 16 March 2010, Olympique Lyonnais, C‑325/08, EU:C:2010:143, paragraph 30).

38      The Court has thus held that the abolition as between Member States of obstacles to the freedom of movement for persons and to the freedom to provide services, which is a fundamental objective of the European Community contained in Article 3(c) of the EEC Treaty (repealed by the Treaty of Lisbon), replaced in essence by Articles 3 to 6
 TFEU, would be compromised if the abolition of barriers of national origin could be neutralised by obstacles resulting from the exercise of their legal autonomy by associations or organisations which do not come under public law (see, to that effect, judgment of 12 December 1974, Walrave and Koch, 36/74, EU:C:1974:140, paragraph 18).

39      The principle established by this case-law of the Court also applies in cases where a group or organisation exercises a certain power over individuals and is in a position to impose on them conditions which adversely affect the exercise of the fundamental freedoms guaranteed under the Treaty (see, to that effect, judgment of 3 October 2000, Ferlini, C‑411/98, EU:C:2000:530, paragraph 50).

40      It follows from the above that the rules of a national sports
 association, such as those at issue in the main proceedings, which govern the access of EU citizens to sports competitions, are subject to the rules of the Treaty, in particular Articles 18 and 21 TFEU. 
See, however, the Opinion of Advocate General Tanchev of 7 March 2019, EU:C:2019:181

99.      However, I am unable to recommend, as has been argued most strenuously by the Commission… that the scope ratione materie of Article 21 TFEU extends to access to and participation in leisure activities, at least when this is sought against a private sector actor like the DLV. I do so for the following reasons.

100. If the Court were to take this step, it would be the first time this century that a provision of the Treaty has been selected to join the small number of provisions having the quality of horizontal direct effect in disputes between private sector actors. (115) The situation in the main proceedings differs from that considered by the Court in Egenberger, in which the Court ruled on the horizontal impact of the Charter to circumstances that already fell within the scope of application of EU law by reference to the pertinence of a directive to the resolution of the dispute. (116)

101. Expanding the material scope of EU law by imbuing a Treaty provision with horizontal direct effect is a quantifiably different matter. Article 21 TFEU disputes classically concern relations between the citizen and the State, (117) and as far as I am aware the main proceedings represent the first occasion on which the Court has been called on to impose the obligations inherent in Article 21 TFEU on a private sector actor.

102. Further, many disputes that have been resolved by reference primarily to Article 21 TFEU have involved intense disagreement between the parties over compliance with fundamental rights, aside from Article 45 of the Charter, and discussion of relevant case-law of the European Court of Human Rights. (118) This arises due to the obligation in Article 52(3) of the Charter for Charter rights which ‘correspond to rights guaranteed by the Convention for the Protection of Fundamental Rights and Freedoms’ to have ‘the same’ meaning. Yet, in the main proceedings, the Court has not been referred to any case-law of the European Court of Human Rights in which restriction of the participation of non-nationals in national sporting championships has been in issue. (119)

103. In addition to this, Article 21 TFEU does not lend itself to horizontal application for reasons of legal certainty. Article 21 TFEU classically comes into play in the broad and unpredictable range of circumstances in which the protection of EU law is sought by applicants unable to show a link between what is in issue and economic activities, (120) or who would otherwise fall outside EU legislation concerning freedom of movement. (121)

104. More specifically, as one Advocate General has recently observed, Article 21 TFEU has been given ‘an extremely dynamic interpretation by the Court in situations in which, by reason of the return of Union citizens to their Member State of origin, Directive 2004/38 is no longer applicable to them’. (122) To this must be added financial assistance in the pursuit of education. (123)

105. Therefore, the open ended nature of the rights protected beneath the rubric of Article 21 TFEU render them ill-adapted to direct horizontal application to disputes between private parties. (124) This does not preclude, however, recourse to general principles of law concerning citizenship in the development of the case-law concerning Articles 45, 49 and 56 TFEU for disputes falling within the scope of these provisions when the occasion to do so arises, as is the case in the main proceedings. (125)

106. Further, a finding that purely amateur sports falls within the scope of application of Article 21 TFEU would be in direct conflict with the cardinal rule that sport only falls within the scope of application of EU law to the extent that it constitutes an ‘economic activity’; a rule on which private sector actors in the sporting sector across Europe will have organised their affairs, and which was reiterated in the case-law of the Court after the entry into force of the Lisbon Treaty and the acquisition by the EU of limited competence with respect to sport as a leisure activity under Article 165 TFEU.

(xii)
Private sector actors are also bound by Regulations. Does it, therefore, make any sense to exclude the Charter from areas of EU law that apply horizontally against private sector actors? The prohibition on horizontal direct effect of directives is exceptional. So why limit the Charter in the same way? On the other hand, what about the legal traditions of the Member States?
See judgment of 17 April 2018, C-414/16, Egenberger, EU:C:2018:257.  
This case concerned a collision of rights in a horizontal action between two private parties. Applicant relied on her right not to be discriminated on the basis of religion or belief under Article 21 (1) of the Charter, while the defendant invoked their right under Article 10 (1) of the Charter m as interpreted in the light of the case law of the European Court of Human Rights on Article 9 ECHR conferring a right to autonomous existence. Article 4(2) of Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation (OJ 2000 L 303, P.16) was said by the defendant to be a manifestation of this right. “genuine, legitimate and justified” occupation requirements excuse religious organizations from discrimination on the basis of religion. The applicant also relied on Article 47, given that judicial review of decisions of these kind was limited in Germany.
70      By its second question, the referring court essentially asks whether a national court is required, in a dispute between individuals, to disapply a provision of national law which it is not possible to interpret in conformity with Article 4(2) of Directive 2000/78.

71      It must be recalled that it is for the national courts, taking into account the whole body of rules of national law and applying methods of interpretation recognised by that law, to decide whether and to what extent a national provision such as Paragraph 9(1) of the AGG can be interpreted in conformity with Article 4(2) of Directive 2000/78, without having recourse to an interpretation contra legem of the national provision (see, to that effect, judgment of 19 April 2016, DI, C‑441/14, EU:C:2016:278, paragraphs 31 and 32 and the case-law cited).

72      The Court has held, moreover, that the requirement to interpret national law in conformity with EU law includes the obligation for national courts to change their established case-law, where necessary, if it is based on an interpretation of national law that is incompatible with the objectives of a directive (judgment of 19 April 2016, DI, C‑441/14, EU:C:2016:278, paragraph 33 and the case-law cited).

73      Consequently, a national court cannot validly consider that it is impossible for it to interpret a provision of national law in conformity with EU law merely because that provision has consistently been interpreted in a manner that is incompatible with EU law (see, to that effect, judgment of 19 April 2016, DI, C‑441/14, EU:C:2016:278, paragraph 34).

74      In the present case, therefore, it is for the referring court to ascertain whether the national provision in question lends itself to an interpretation in conformity with Directive 2000/78.

75      In the event that it is impossible to interpret the national provision at issue in the main proceedings in conformity with EU law, it must be pointed out, first, that Directive 2000/78 does not itself establish the principle of equal treatment in the field of employment and occupation, which originates in various international instruments and the constitutional traditions common to the Member States, but has the sole purpose of laying down, in that field, a general framework for combating discrimination on various grounds, including religion and belief, as may be seen from its title and from Article 1 (see, to that effect, judgment of 10 May 2011, Römer, C‑147/08, EU:C:2011:286, paragraph 59 and the case-law cited).

76      The prohibition of all discrimination on grounds of religion or belief is mandatory as a general principle of EU law. That prohibition, which is laid down in Article 21(1) of the Charter, is sufficient in itself to confer on individuals a right which they may rely on as such in disputes between them in a field covered by EU law (see, with respect to the principle of non-discrimination on grounds of age, judgment of 15 January 2014, Association de médiation sociale, C‑176/12, EU:C:2014:2, paragraph 47).

77      As regards its mandatory effect, Article 21 of the Charter is no different, in principle, from the various provisions of the founding Treaties prohibiting discrimination on various grounds, even where the discrimination derives from contracts between individuals (see, by analogy, judgment of 8 April 1976, Defrenne, 43/75, EU:C:1976:56, paragraph 39; of 6 June 2000, Angonese, C‑281/98, EU:C:2000:296, paragraphs 33 to 36; of 3 October 2000, Ferlini, C‑411/98, EU:C:2000:530, paragraph 50; and of 11 December 2007, International Transport Workers’ Federation and Finnish Seamen’s Union, C‑438/05, EU:C:2007:772, paragraphs 57 to 61).

78      Secondly, it must be pointed out that, like Article 21 of the Charter, Article 47 of the Charter on the right to effective judicial protection is sufficient in itself and does not need to be made more specific by provisions of EU or national law to confer on individuals a right which they may rely on as such.

79      Consequently, in the situation mentioned in paragraph 75 above, the national court would be required to ensure within its jurisdiction the judicial protection for individuals flowing from Articles 21 and 47 of the Charter, and to guarantee the full effectiveness of those articles by disapplying if need be any contrary provision of national law.

80      That conclusion is not called into question by the fact that a court may, in a dispute between individuals, be called on to balance competing fundamental rights which the parties to the dispute derive from the provisions of the FEU Treaty or the Charter, and may even be obliged, in the review that it must carry out, to make sure that the principle of proportionality is complied with. Such an obligation to strike a balance between the various interests involved has no effect on the possibility of relying on the rights in question in such a dispute (see, to that effect, judgments of 12 June 2003, Schmidberger, C‑112/00, EU:C:2003:333, paragraphs 77 to 80, and of 11 December 2007, International Transport Workers’ Federation and Finnish Seamen’s Union, C‑438/05, EU:C:2007:772, paragraphs 85 to 89).

81      Further, where the national court is called on to ensure that Articles 21 and 47 of the Charter are observed, while possibly balancing the various interests involved, such as respect for the status of churches as laid down in Article 17 TFEU, it will have to take into consideration the balance struck between those interests by the EU legislature in Directive 2000/78, in order to determine the obligations deriving from the Charter in circumstances such as those at issue in the main proceedings (see, by analogy, judgment of 22 November 2005, Mangold, C‑144/04, EU:C:2005:709, paragraph 76, and order of 23 April 2015, Commission v Vanbreda Risk & Benefits, C‑35/15 P(R), EU:C:2015:275, paragraph 31)

Compare the Opinion of Advocate General Tanchev of 4 November 2017, EU:C:2017:851.
118. In applying national law, national courts called upon to interpret that law are required to consider the whole body of rules of law and to apply methods of interpretation that are recognised by those rules in order to interpret it, so far as possible, in the light of the wording and the purpose of the directive concerned in order to achieve the result sought by the directive and consequently comply with the third paragraph of Article 288 TFEU. (142) As I have already mentioned, this includes modifying their established case-law if it is based on an interpretation of national law that is incompatible with the objectives of a directive. (143)

119. However, I have come to the conclusion that the prohibition on discrimination based on religion or belief, as reflected in Article 21 of the Charter, is not a subjective right that has horizontal application between private parties in circumstances in which it is in competition with the right of religious organisations to autonomy and self-determination and Member State legal provisions cannot be interpreted in conformity with Article 4(2) of Directive 2000/78. (144) If this is what results from the main proceedings once they are returned to the national referring Court, the remedy available to the applicant under EU law would be an action in State liability for damages against Germany. (145)

120. I reach this conclusion for the following reasons.

121. First, as discussed above, pursuant to Article 17(1) and (2) TFEU, it is the exclusive province of the Member States to establish the model of their choosing for church-State relations. If, in the course of so doing, legislative arrangements fail to comply with the Member State’s parallel obligations under EU law with respect to securing the effet utile of the Directive 2000/78, it is for that Member State to assume responsibility for the wrong that has occurred.

122. Second, as pointed out in the written observations of Ireland, it would be inconsistent with the broad margin of appreciation for Member States that is inherent in Article 4(2) of Directive 2000/78 with respect to what constitutes a genuine, legitimate and justified occupational requirement, by reason of the nature of the activities or of the context in which they are carried out, for the prohibition on discrimination on the basis of religion to have horizontal direct effect.

123. Third, as is equally pointed out in the written observations of Ireland, by contrast with the other grounds of discrimination listed in Article 19 TFEU, there is no sufficient consensus between national constitutional traditions on the circumstances in which differences in treatment on religious grounds may be genuine, legitimate and justified.  Indeed, this is demonstrated by the very promulgation of Article 17 TFEU and Article 4(2) of Directive 2000/78.

See further: judgment of 6 November 2018, C-569/16, Bauer EU:C:2018:871 and judgment of 22 January 2019, C-193/17, Cresco Investigation, EU:C:2019:43.
� Any views expressed are personal and do not reflect those of the CJEU.
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