Direct effect and indirect direct effect 



General remarks

The European Community has developed its own relatively autonomous legal system. It is implemented in the domestic legal systems of all member states and treated differently compared to norms of international law between states. 

· International law, agreements and treaties bind only states at an intergovernmental level. They cannot, if not implemented, directly invoked or enforced by citizens before national courts. 

· The EC Treaties make no reference to the effect of their provisions. However, the European Court of Justice distinguished EC treaty provisions from norms of international law and developed the so called "direct effect" of Community law (only first pillar of the EU). 


Development of the "doctrine of direct effect" for Treaty provisions

"Direct effect" of a provision of EC law was first developed as the right of an individual to enforce rights that derive from the EC Treaty before its national court although the treaty was not intended to grant rights to individuals. The purpose of this doctrine was to ensure effectiveness of Community law. Later the case law of the ECJ considered also the possibility of direct effect of other legal norms than treaty provisions. 

· Original case: van Gend & Loos (05/02/1963)
(Case 26/62, NV Algemene Transporten Expeditie Onderneming van Gend en Loos v. Nederlandse Administratie der Belastingen [1963] ECR 1; [1963] CMLR 105) 

· Import of chemical substances from Germany to the Netherlands was charged with an import duty, since the coming into force of the EEC Treaty contrary to Art. 12 EEC-Treaty (now Art. 25 EC-Treaty). 

· The transport company van Gend en Loos brought an action against the payment of the import duty, referring to Art. 12 EEC-Treaty. 

· The Dutch Tariefcommissie which had to deal with the complaint referred questions to the ECJ asking for a preliminary ruling under Art. 177 EEC-Treaty (now Art. 234 EC-Treaty). The question was whether Art. 12 EEC-Treaty can have direct application within the territory of a member state. 

· Judgment of the ECJ:
"[...] the Community constitutes a new legal order of international law for the benefit of which the states have limited their sovereign rights [...] and the subjects of which comprise not only Member States but also their nationals. [...] Community law therefore not only imposes obligations on individuals but is also intended to confer upon them rights which become part of their legal heritage. [...] not only where they are expressly granted by the Treaty, but also by reason of obligations which the Treaty imposes in a clearly defined way upon individuals as well as upon the Member States and upon the institutions of the Community."
? Van Gend en Loos was a ground-breaking judgment and seen controversially. It opened the way to the possibility of direct enforceability of treaty provisions by individual applicants. 


Furthermore certain criteria for the direct effect of a Treaty provision had to be set up. The ECJ formulated those conditions already in van Gend en Loos and later in other cases. 

· van Gend & Loos (1963) 

· "clear and unconditional" 

· "not qualified by any reservation on the part of states which would make its implementation conditional upon a positive legislative measure enacted under national law" 

· Costa v. ENEL (1964) 

· "an absolute prohibition [...] an obligation to refrain from doing something" 

· Art. 37 II EEC-Treaty (now Art. 31 II EC-Treaty) was unconditional and not dependant on national legislative acts, it was capable of having direct effect. 

· Reyners v. Belgium (1973) 

· Art. 52, 54 and 57 EEC-Treaty (now Art. 43, 44, 47 EC-Treaty) provide for an obligation of the Council to issue certain directives concerning equal treatment of different nationals in the field of the right of establishment. 

· Direct effect is possible if the Community's legislative institutions fail to fulfil the Treaty provisions. ? "sanctioned [...] with direct effect" 

· Defrenne v. Sabena (1976) 

· "The question of the direct effect of Article 119 [Art. 119 EEC-Treaty, now Art. 141 EC-Treaty] must be considered in the light of the nature of the principle of equal pay, the aim of this provision and its place in the scheme of the Treaty." 

· "the fact that certain provisions of the Treaty are formally addressed to Member States does not prevent rights from being conferred at the same time on any individual who has an interest in the performance of the duties thus laid down" 

· The ECJ argued against the strict argument of a clear and unconditional provision and considered the core principle of equal payment for men and women in Art. 119 EEC-Treaty as directly effective. 


Direct effect of other forms of Community legislation

The direct applicability of regulations and decisions is more or less expressly provided for in Art. 249 II, IV EC-Treaty and recognized by the ECJ. But Art. 249 III EC-Treaty does not say anything about direct effect of directives, therefore this issue was often dealt with by the European Court of Justice.

As a directive "shall leave to the national authorities the choice of form and methods" (Art. 249 III EC-Treaty) it always requires national implementation. Moreover it is only precise in defining "the result to be achieved" which can lead to different implementation methods in different member states. Thus, it seems not to fulfil the conditions set up by the ECJ for the direct effect of Treaty provisions. Nevertheless, the Court considered this issue in many judgments and established possible circumstances where a direct effect of directives could be possible. 

· van Duyn v. Home Office (1974) 

· "where the Community authorities have, by directive, imposed on Member States the obligation to pursue a particular course of conduct, the useful effect of such an act would be weakened if individuals were prevented from relying on it before their national courts" ? purpose of direct effect 

· "It is necessary to examine, in every case, whether the nature, general scheme and wording of the provision in question are capable of having direct effects on the relations between Member States and individuals."
? Direct effect of directives cannot be granted in general but each direction provision has to be examined independently. 

· "the provision lays down an obligation which is not subject to any exeption or condition and which, by its very nature, does not require the intervention of any act on the part either of the institutions of the Community or of Member States." 


The ECJ also was asked by national courts in preliminary rulings about the date when direct effect can be given to directives. It figured out that this can only be the case after the implementation period. 

· Pubblico Ministero v. Tullio Ratti (1979) 

· "it is not possible for an individual to plead the principle of 'legitimate expectation' before the expiry of the period prescribed for implementation." 


The reason for this time argument is that after the implementation period the status of a correctly implemented directive is very similar to the status of a regulation. The Court has also pointed out that direct effect of directives is only possible where a state has failed to implement it in time. Thus, directives can only have vertical direct effect and not be enforced horizontally against a non-state entity or individuals. 

· Marshall v. Southampton and South-West Hampshire Area Health Authority (1986) 

· "[...] according to Article 189 of the EEC Treaty [now Art. 249 EC-Treaty], the binding nature of a directive [...] exists only in relation to 'each Member State to which it is addressed'. It follows that a directive may not of itself impose obligations on an individual and that a provision of a directive may not be relied upon as such against such a person." 


The issue of horizontal effect of directives can be seen controversially. Arguments in favour of the ECJ's decision in Marshall were invoked by Advocate General Slynn in that case who argued that 

· "to give what is called 'horizontal effect' to directives would totally blur the distinction between regulations and directives which the Treaty establishes in Articles 189 and 191." (now Art. 249 and 254 EC-Treaty) and 

· "the obligations imposed by such a directive are on the Member States. Such a directive does not have to be notified to the individual and is only published in the Official Journal by way of information - in my view far too tenuous a link with the individual concerned to create a legal obligation". 


Arguments against the ECJ's decision can be taken out of its case law in Defrenne v. Sabena where the Court examined the scope of application of Art. 119 EEC-Treaty (now Art. 141 EC-Treaty) which provided for equal payment for men and women. 

· "the prohibition on discrimination between men and women applies not only to the action of public authorities, but also extends to all agreements which are intended to regulate paid labour collectively, as well as to contracts between individuals." 


Art. 119 EEC-Treaty was also expressively only addressed to Member States, nevertheless the Court accepted that it should also have influence on private working agreements. In Marshall there was the same situation with the concerned directive. It would be consequent not to discriminate employees in the private sector in that case, too, which means to allow horizontal direct effect of directives in those cases. Finally, another argument against the Marshall decision was already mentioned, that after the implementation period, there is no longer a practical difference between regulations and directives.

Other ways to give effect to directives

Following those controversial arguments towards horizontal direct effect of directives the European Court of Justice developed other possibilities to grant rights to individuals in those cases. 

· Expansion of the meaning of "public body" 

· Marshall (1986):
"where a person involved in legal proceedings is able to rely on a directive as against the State he may do so regardless of the capacity in which the latter is acting, whether employer or public authority."
? State organs or administrations which are not directly involved in the implementation of a directive shall also be bound by the directive provisions. 

· Fratelli Costanzo SpA v. Comune di Milano (1989):
"when the conditions under which the Court has held that individuals may rely on the provisions of a directive before the national courts are met, all organs of the administration, including decentralized authorities such as municipalities, are obliged to apply those provisions." 

· A. Foster and Others v. British Gas plc (1990):
"a body, which has been responsible [...] for providing a public service under the control of the State and has for that purpose special powers beyond those which result from the normal rules applicable in relations between individuals, is included in any event among the bodies against which the provisions of a directive capable of having direct effect may be relied upon." 

· Indirect effect by interpreting national law in the light of Community directives 

· von Colson and Kamann v. Land Nordrhein-Westfalen (1984):
"in applying the national law and in particular the provisions of a national law specifically introduced in order to implement Directive No 76/207, national courts are required to interpret their national law in the light of the wording and the purpose of the Directive in order to achieve the result [...]" 

· In Marleasing SA v. La Comercial Internacionale de Alimentacion SA the Court had to decide about such indirect effect in a case between individuals in a preliminary ruling. The ECJ repeated its statement in von Colson that national law has to be interpreted in the light of the directive concerned. Advocate General van Gerven pointed out that this "does not mean that a provision in a directive has direct effect in any way as between individuals. On the contrary, it is the national provision themselves which, interpreted in a manner consistent with the directive, have direct effect." 

· 'Incidental' horizontal direct effect? 

· In CIA Security International SA v. Signalson SA and Securitel SPRL (1996) as well as in Panagis Pafitis v. Trapeza Kentrikis Ellados AE (1996) the ECJ precluded national provisions from being applied because being incompatible with directives in cases between individuals. This can be seen as a narrowing of the refusal of horizontal direct effect of directives. 

· State liability 

· Francovich and Bonifaci v. Italy (1991):
The ECJ pointed out that a state can liable to an individual for losses caused by non-implementation of a directive. 

