EU Fundamental Rights and Political Citizenship

Part I - Introduction

A. Political Citizenship and the 'Usual Suspects'

The central question of this chapter is: what does political citizenship mean in the context of EU Fundamental Rights? We will begin with a very brief discussion on historic ideals of citizenship in order to introduce, as a first step, the concept of political citizenship. 

In an important contribution to the academic literature on citizenship, JGA Pocock draws a distinction between two classical ideals of citizenship; the Athenian citizen and the imperial Roman citizen.
 The Athenian citizen, we learn from Aristotle, was an intrinsically political being; the citizen was one who both ruled his fellow citizens and, in turn, was ruled by them. The defining element of Athenian citizenship was the freedom to take part in public decision making; freedom, and thus humanity, could only be achieved through self-rule ie through citizenship. Meanwhile the imperial Roman citizen, we learn from Gaius, was an intrinsically legal being; the citizen was a member of a legal community, a person free to act by law and seek the law's protection. The defining element of imperial Roman citizenship was equal protection (rights, immunities and privileges) under the law.
 

The emergence of modern democracy saw the unification of these two citizenship ideals in the form of constitutionally established popular sovereignty and rule of law. The republican constitutions emerging from the French and American revolutions came to be seen as contracts between citizens giving birth to a constitutional polity by guaranteeing self-rule and establishing equal protection under the law. This unification of citizenship as political role and citizenship as legal status is captured in the constitutionally articulated foundational moment of the democratic political community which typically follows the formula: We, the people of X subject ourselves to the following laws. Indeed, a simple glance through the preambles of the EU Member State constitutions will reveal a plethora of first person plurals: whether it be 'We, the people of Éire', 'My, občané České republiky',
 'My, Naród Polski - wszyscy obywatele Rzeczypospolitej',
 or 'My, národ slovenský',
 it is the very same 'We' that philosophers like Rousseau had in mind so many years ago when they talked of the citizens as sovereign and the sovereign as the citizens.  

What then is meant by political citizenship? As it is often understood today, and as it will be understood in this chapter, political citizenship denotes a set of rights that entitles the holder to a voice (ie the rights to vote and hold office)
 within a defined and usually territorially bound political community on the basis of membership (ie the legal status of citizenship or nationality)
 within that community.
 So political citizenship, understood this way, combines the Athenian ideal of participation in public decision-making (through voting or standing for office) with the imperial Roman ideal of equal protection under the law (through legally - often constitutionally - enshrined equal electoral rights for all citizens).    

What is clear whether we are talking of Athenian citizenship, Roman citizenship or of citizenship in early modern democracies, is that it has seemed to be a self evident truth that one must be a citizen to be entitled to a share of the sovereign power.
 Only those who are addressed by the first person plural, at the constitutive moment of the political community, ie 'We, the people', are entitled to a voice within that political community. Or, to put it another way, only those entitled to a voice in the political community are full citizens. In ancient Athens only Athenian men of the highest pedigree were entitled to be citizens and thus to participate in public decision-making. In ancient Rome, populations of conquered territories were not given full citizenship but only 'civitas sine suffragio' (citizenship without the right to vote). Meanwhile the 1789 French Declaration of the Rights of Man and of the Citizen reserved the right to vote to male property owners only.   

From this perspective political citizenship rights, or electoral rights as they will be more narrowly construed here, are the quintessential citizens' rights - the crucial mark of citizenship itself - as they are the rights which constitute the citizens as sovereign and demarcate the boundaries between first and second class citizenship. History has produced a short list of categories of people, 'usual suspects' one might call them, who are typically denied a voice within the political community: slaves, women, foreigners, children, convicts, the mentally ill, the physically disabled and those citizens who have left the territory of the political community, to name just the most obvious examples.
 Thankfully today we can exclude slaves and women from this list but what is clear today just as it has been since ancient times is that electoral law is "not merely a technical set of rules for administering elections, but a collection of coded pronouncements about who counts as a full member of the political community and why".
 
B. Citizens' Rights, Human Rights and EU Fundamental Rights
Given the foregoing discussion, it should be clear that the logic of political citizenship rights are in sharp contrast with the logic of  human rights in that, as is well known, human rights, unlike citizens' rights, are explicitly universal in scope and precisely do not depend on membership within a defined political community. Human rights, in theory, are not dependent on nationality, gender, age, residence, race, class etc. they exist for all without the distinction. Citizens' rights however, are contingent on distinctions between citizen and non citizen and, as suggested above, sometimes even between first and second-class citizen. In addition to their inclusiveness, another key distinguishing factor between citizens' rights on the one hand and human rights on the other, is the extent to which their scope and definition depends on the exclusive authority of the state. In the words of Saskia Sassen, "[h]uman rights today are a force that can undermine the exclusive authority of the state over its nationals and thereby contribute to transform the interstate system and international legal order."
 So, we have now identified two key distinguishing factors between citizens' rights and human rights that are especially relevant to us here: (1) their inclusive scope and (2) the extent of their determination by the state. 

Given the contrast between citizens' rights and human rights, how do we understand 'EU fundamental rights' (as enshrined in the Charter of Fundamental Rights of the European Union) which are neither fully citizens' rights nor fully human rights but an odd hybrid of the two? 
C. Chapter Overview

As we will discover in this chapter, to understand political citizenship in the context of EU Fundamental Rights we are required to question the conventional understandings of political citizenship. Accordingly, we will investigate the extent to which the state retains the authority to determine the scope of political citizenship in the EU, we will look at the position of some of the 'usual suspects' in the context of political citizenship in the EU and we will probe the relationship between citizens' rights and human rights and between both of these and EU fundamental rights. 
In Part II, the chapter will begin by running through the relevant law, not just in the Charter, but also in the treaties, regional and international human rights law and national (EU Member State) law. This part of the chapter will aim to situate EU political citizenship rights within the broader political citizenship rights framework and identify the most likely legal sources for determining the scope of political citizenship rights in the context of EU fundamental rights.
Following this, in Part III, the chapter will consider the past and present of EU political citizenship. This part of the chapter will aim to chart the development of EU political citizenship rights over the past 60 years in order to reach some conclusions about how the past can explain some of the ambiguities in the current legal regime. There will also be a discussion of some relevant case law from the Courts of Justice of the European Union and the European Court of Human Rights and recent innovations including the Treaty of Lisbon. This part of the chapter will aim to draw some conclusions about the shape and quality of political citizenship within the EU based on the current state of the law and to highlight some unanswered questions. 

In Part IV, the chapter will conclude by looking at the theoretical tensions between human rights and citizens' rights and will explore why these tension are particularly relevant to political citizenship rights in the context of European human rights law. Finally, will engage into some ill-advised crystal ball gazing and reflect on the future of political citizenship in the EU.
Part II: Discussion of the Relevant Law

In order to understand political citizenship in the context of EU Fundamental Rights it is crucial to first understand the legal basis for political citizenship in the EU and broader European, international and national legal framework. Below, the key legal provisions of EU, Council of Europe and International treaties will be set out and briefly discussed together with an overview of the legal situation in the Member States. The aim will be to situate the electoral rights provisions of the Charter of Fundamental Rights of the European Union ("CFR") within the existing legal framework and to understand to what extent this existing framework is likely to shape or have any substantive added value for the Charter provisions.   

A. The Charter of Fundamental Rights of the European Union

Of course, the most important legal source here is the Charter of Fundamental Rights of the European Union. The key legal provisions from the Charter, for the purposes of this chapter, are Articles 39 and 40: 

Article 39

Right to vote and to stand as a candidate at elections to the European Parliament

1. Every citizen of the Union has the right to vote and to stand as a candidate at elections to the European Parliament in the Member State in which he or she resides, under the same conditions as nationals of that State.

2. Members of the European Parliament shall be elected by direct universal suffrage in a free and secret ballot.

Article 40

Right to vote and to stand as a candidate at municipal elections

Every citizen of the Union has the right to vote and to stand as a candidate at municipal elections in the Member State in which he or she resides under the same conditions as nationals of that State.

Under the Charter, Articles 39 and 40 apply to the institutions, bodies, offices and agencies of the Union and to the Member States in fulfilling their pre-existing obligations under Union law with respect to the guaranteeing of European Parliament ("EP") and municipal electoral rights.
 

Article 39, therefore, explicitly applies to Member States in their implementation of the Direct Elections Act 1976
 and Council Directive 93/109/EC
 (regarding EP elections), while Article 40 applies to Member States in their implementation of Council Directive 94/80/EC (regarding municipal elections).
 All of these secondary sources of EU law will be discussed in greater detail below at Part III of this Chapter.
B. The EU Treaties

In accordance with Article 52(2) of the Charter, rights recognised in the Charter apply under the conditions and within the limits laid down in the EU treaties. Certainly then, the EU treaties are crucial to understanding Articles 39 and 40 of the Charter. The relevant provisions are as follows:

Article 20(2)(b) TFEU provides:

Citizens of the Union shall enjoy the rights and be subject to the duties provided for in the Treaties. They shall have, inter alia:

(b) the right to vote and to stand as candidates in elections to the European Parliament and in municipal elections in their Member State of residence, under the same conditions as nationals of that State;

Article 22(1) TFEU provides:

Every citizen of the Union residing in a Member State of which he is not a national shall have the right to vote and to stand as a candidate at municipal elections in the Member State in which he resides, under the same conditions as nationals of that State. This right shall be exercised subject to detailed arrangements adopted by the Council, acting unanimously in accordance with a special legislative procedure and after consulting the European Parliament; these arrangements may provide for derogations where warranted by problems specific to a Member State.

Article 22(2) TFEU provides:

[E]very citizen of the Union residing in a Member State of which he is not a national shall have the right to vote and to stand as a candidate in elections to the European Parliament in the Member State in which he resides, under the same conditions as nationals of that State. This right shall be exercised subject to detailed arrangements adopted by the Council, acting unanimously in accordance with a special legislative procedure and after consulting the European Parliament; these arrangements may provide for derogations where warranted by problems specific to a Member State.

Article 10 TEU provides:

1. The functioning of the Union shall be founded on representative democracy.

2. Citizens are directly represented at Union level in the European Parliament.

[…]

3. Every citizen shall have the right to participate in the democratic life of the Union. Decisions shall be taken as openly and as closely as possible to the citizen.

4. Political parties at European level contribute to forming European political awareness and to expressing the will of citizens of the Union.

Article 14(3) TEU provides:

The members of the European Parliament shall be elected for a term of five years by direct universal suffrage in a free and secret ballot.

A quick comparison between these EU Treaty provisions and Articles 39 and 40 CFR reveals that Article 39(1) CFR loosely corresponds to Articles 20(2)(b) and 22(2) TFEU and Article 40 CFR loosely corresponds to Articles 20(2)(b) and 22(1) TFEU. These provisions can be described as ‘EU citizen equal treatment rights’. Meanwhile, Article 39(2) CFR loosely corresponds to Articles 10(3) and 14(3) TEU. These provisions could be broadly described as ‘rights and principles of universal suffrage’. 
It should be noted that while the concept of equal treatment in the context of electoral rights for mobile EU citizens is perhaps rather unique to the EU project, the principle of universal suffrage is of course not new (although of course its tying to a transnational electoral body is arguably new). 
C. ECHR
Of the regional and international human rights instruments to be discussed in this Chapter, the Convention for the Protection of Human Rights and Fundamental Freedoms ("ECHR") (1950) is the most likely to add substance to the electoral rights stipulated under the Charter. In accordance with Article 52(3) CFR, for rights recognised in the Charter which correspond to rights guaranteed by the ECHR, the meaning and scope of such rights will be the same as those laid down in the ECHR. It would not be impossible to argue that the rights provided for by Articles 39 and 40 CFR (certainly the universal suffrage right at Article 39(2)) correspond to the rights articulated at Article 3, Protocol 1 ECHR.
 Certainly CJEU and ECHR case law cross referring between EU electoral rights and Article 3, Protocol 1 supports this argument.
 Therefore, it will be useful for us to consider the ECHR as key background source. Article 3, Protocol 1 provides that:

The High Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot, under conditions which will ensure the free expression of the opinion of the people in the choice of the legislature.

Historically, Article 3 was construed narrowly, merely as a recognition of the principle of universal suffrage, creating an obligation on States to hold free elections without conferring any substantive rights.
 However, over the years, the substantive scope of the provision was enlarged as the European Commission of Human Rights (“EComHR”) began to interpret Article 3 as implying, within the framework of universal suffrage, “certain individual rights, such as the right to vote and the right to stand for election”.
 However, it has always been clear that these rights are not absolute. For example, in the 1974 case, X v the Netherlands,
 the EComHR noted that: 

[although] the Commission […] has ruled that the undertaking of the Contracting Parties to hold free elections implies the recognition of universal suffrage […] it does not follow that Article 3 accords the right unreservedly to every single individual to take part in elections. It is indeed generally recognised that certain limited groups of individuals may be disqualified from voting, provided that this disqualification is not arbitrary.

[Emphasis added]

Throughout the subsequent years, the ECHR jurisprudence has disclosed a lively debate  over which groups of individuals may be disqualified, on what basis and how wide the state's margin of appreciation in this sphere is. Questions over the appropriate limits on expatriate voting,  prisoner voting and the voting of persons with mental disabilities have been very topical in the recent years and will be discussed in more detail below at Part IV of this Chapter. 
D. UN Treaties 

By virtue of Article 53 of the Charter, the Charter is not to be construed as restricting or adversely affecting human rights as recognised in international law. While this provision in unlikely to expand the protective scope of the electoral rights provisions in the Charter, it undoubtedly makes the UN treaties a relevant background source. Certainly a great deal can be learned about the origins and historical scope of the principle of universal suffrage, as articulated at Article 39(2) of the Charter, by looking at these treaties. 

Article 21 of the Universal Declaration of Human Rights (“UDHR”) (1948) provides that: 

1) Everyone has the right to take part in the government of his country, directly or through freely chosen representatives.

2) Everyone has the right of equal access to public service in his country.

3) The will of the people shall be the basis of the authority of government; this will shall be expressed in periodic and genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures.

Article 25 of the International Covenant on Civil and Political Rights ("ICCPR") (1966), provides that:

Every citizen shall have the right and the opportunity […] without unreasonable restrictions: 

a) To take part in the conduct of public affairs, directly or through freely chosen representatives; 

b) To vote and to be elected at genuine periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the electors; 

c) To have access, on general terms of equality, to public service in his country. 

Looking at these provisions, it is clear that the UN treaties allocate political membership on the basis of citizenship as tied to nationality ie recognising political rights as citizens’ rights rather than human rights. While the UDHR grants everyone the right to take part in the “government of his country” (if not explicitly, perhaps implicitly excluding non-citizens),
 the formulation in the legally binding ICCPR is more restrictive and goes so far as to explicitly reserve political rights to ‘citizens’. There was, it seems, an implicit assumption on the part of the drafters that, unlike to majority of rights in the convention, which were unquestionably universal, voting rights were citizens' rights.

Article 5(c) of the International Convention on the Elimination of All Forms of Racial Discrimination ("ICERD") (1965) provides that:

[…] States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights: 

(c) Political rights, in particular the right to participate in elections-to vote and to stand for election-on the basis of universal and equal suffrage, to take part in the Government as well as in the conduct of public affairs at any level and to have equal access to public service […]

The ICERD, at first glance, appears to leave some normative space for the inclusion of non-citizens within the scope of the state parties undertakings with respect to political rights. However, this inclusive interpretation is ruled out by Article 1(2) of the ICERD which maintains that: 

This Convention shall not apply to distinctions, exclusions, restrictions or preferences made by a State Party to this Convention between citizens and non-citizens.

Indeed, in General Recommendation 30, the Committee on the Elimination of Racial Discrimination, responsible for monitoring the implementation of the Convention, noted that:

[S]ome of those rights [in the Convention], such as the right to participate in elections, to vote and to stand for election, may be confined to citizens […] State Parties are under an obligation to guarantee equality between citizens and non-citizens in the enjoyment of these rights to the extent recognised under international law.

The ICERD then cannot be considered an advancement on the position under the UDHR or the ICCPR. 
Article 42 of the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families ("ICMW") provides that:
2. States of employment shall facilitate, in accordance with their national legislation, the consultation or participation of migrant workers and members of their families in decisions concerning the life and administration of local communities.

3. Migrant workers may enjoy political rights in the State of employment if that State, in the exercise of its sovereignty, grants them such rights.
[Emphasis added]

It is notable that the ICMW proposes an allocation of political rights that is not based on citizenship or nationality (but on the basis of employment with a relevant state). However, as with the other UN treaties already discussed, the ball is again left firmly in the court of the states to determine the boundaries of the political community; their authority, left in tact. And, it seems that presently it remains unquestionably legitimate under the UN treaties for states to exclude non-citizens from the franchise. 
E. National Legislation
By virtue of Article 52(4) CFR, Charter rights that result from constitutional traditions common to the Member States must be interpreted in harmony with such traditions and by virtue Article 53 CFR, the Charter is not to be construed as restricting or adversely affecting human rights as recognised in Member State constitutions. Therefore it will be useful to build up a high-level picture of the electoral rights situation certainly in relation to some of the more contentious issues (ie non-citizen, expatriate, prisoner and mental disability electoral rights) across the Member States. Moreover, this exercise will help to further contextualize the Charter rights.
 

Non-citizen electoral rights
On the whole, electoral rights in Member States are generally reserved for citizens of those states. All Member States bar the United Kingdom (which grants electoral rights to Irish citizens and Commonwealth citizens)
 and Portugal (which grants electoral rights to Brazilian citizens)
 reserve the right to vote and stand in national elections to their own citizens. It should also be noted that the UK is the only Member State to enfranchise select third country nationals (ie Commonwealth citizens resident in the UK and not subject to immigration control) to vote in EP elections.

Of the 16 Member States that hold regional legislative elections, only six allow for some form of non-citizen voting rights (Denmark, Hungary, Portugal, Sweden, Slovakia and the United Kingdom), while just four allow for non-citizen candidacy rights (Denmark, Portugal, Sweden, and the United Kingdom). 
At the local level, 16 of the 28 Member States
 enfranchise non-citizens in some respect in local legislative elections (just four of those - Finland, Sweden, Denmark and Greece -  grant the right to participate in local elections to all foreign residents subject to minimum residence requirements) while 10 Member States
 grant candidacy rights to non-citizens at this level. 
Expatriate electoral rights

Three Member States (Belgium, Greece and Hungary) entirely prohibit expatriate voting in EP elections for their citizens residing outside the EU. Meanwhile, all EU Member States provide for some limited form of expatriate voting rights in national elections (usually limited in time or subject to other requirements), while all bar seven (Belgium, Denmark, Latvia, Luxembourg, Malta, Romania and Slovakia) permit, at least in theory, expatriate candidacy rights at this level of election. Only seven states enfranchise expatriates in some manner at the regional level and only nine at the local level.
 The situation is roughly the same in relation to candidacy rights at these levels of election. 
Prisoner electoral rights

Meanwhile, only 13 Member States permit convicted prisoners to vote in elections (Cyprus, Czech Republic, Denmark, Finland, Spain, Ireland, Latvia, Poland, Portugal, Sweden, Slovenia, Slovakia and Croatia) while just five also permit convicted prisoners to stand as candidates in elections (Finland, Ireland, Poland, Portugal, Sweden, Slovenia and Croatia).
    
Electoral rights of persons with mental disabilities

Just ten Member States fully enfranchise mentally disabled persons (Austria, Cyprus,  Spain, Finland, France, Ireland, Italy, the Netherlands, Sweden and the United Kingdom).

G. Part II Conclusions  
A number of preliminary conclusions can be drawn about political citizenship in the context of EU fundamental rights and more specifically about the significance of the  electoral rights provisions of the CFR against the backdrop of the existing electoral rights framework. 
Firstly, it should be noted that the Charter provisions are unique against the backdrop of human rights law and national electoral law insofar as they allocate electoral rights not primarily on the basis of nationality or citizenship, but on the basis of residence. However, this novelty is curtailed in that the electoral rights are only extended to 'citizens of the Union' (meaning citizens of one of the EU Member States). 

Secondly, electoral rights as articulated in human rights instruments, look much more like citizens' rights than like human rights. As even in these ostensibly universalist and transcendent legal instruments, the authority to determine the scope and meaning of political citizenship is left squarely in the hands of the relevant states. Against this backdrop, the Charter provisions are unique in that EU Member States have surrendered their authority to determine their polities in the context of municipal elections. This is in sharp contrast to the status quo under both human rights law and of course national law. However, again this novelty is limited by the requirement of Union citizenship such that the states still ultimately retain the authority to determine the franchise to the extent that they retain the authority to determine their own citizenry.
 

Thirdly, it should be noted that the Charter provisions, given their close resemblance to the EU Treaty provisions, should first and foremost be construed as creatures of EU law rather than international human rights law or even national electoral law. Indeed, unlike some of the human rights instruments that have been considered above which tend to deal with electoral rights in general terms, the Charter provisions like the EU Treaty provisions on which they are based, are exclusively concerned with electoral rights at the EU and local levels. Moreover, the Charter is (bar Article 39(2)) exclusively concerned with the electoral rights of non-citizens (second country nationals); that is, EU citizens who reside in a Member State other than their state of nationality. This also immediately sets the Charter apart from other human rights instruments which are, for the most part, explicitly or implicitly concerned with the electoral rights of citizens who are nationals of a relevant state and national electoral law which generally reserves electoral rights to citizens. This makes for an odd mix in that the Charter electoral provisions are, at the same time, both more and less inclusive than electoral provisions under human rights law and national electoral law. More inclusive insofar as the provisions explicitly apply to non-citizens and less inclusive insofar as the provisions only relate to a narrowly defined set of elections. 

Finally, it should be noted that in light of the Charter provisions on interpretation (ie Articles 51 to 53), the EU Treaties and ECHR law are likely to be the most relevant  legal sources for interpreting the substantive scope of the Charter electoral rights. Consequently these sources will be the focus of analysis in the remainder of the chapter.
Part III: The Past and Present of Political Citizenship in the EU 

As noted by Jo Shaw in her comprehensive and informative book on citizenship and electoral rights in the EU,
 the development of the political aspect of EU citizenship over the course of the last half century or so has in many ways been a microcosm of the key issues at stake in the evolution of the EU integration process more generally. Indeed, political citizenship in the EU has been driven along two intertwined paths: the first moves from market to political integration, and the second from diplomatic to democratic institutions. These 'twin roots' of EU electoral citizenship have been described by D’Oliveira as “the emergence of a Community or Union collectivity” in tandem with the promotion of the “principles of democracy” within the institutions of the Union. 
 The aim of this part of the Chapter is firstly to highlight the passage along these paths up to the 2007 Lisbon Treaty and into the present day. Secondly, this Chapter heading aims to briefly explore a string of important cases which play a significant role in determining the likely scope of the electoral rights contained in the Charter and finally, on the basis of the preceding discussions, we will draw some conclusions about the shape and quality of political citizenship within the EU and highlight some unanswered questions. 

A. From 'homo economicus' to 'homo politicus' and peace building to polity building
1950s to 1970s

Although the electoral rights now set out in the Treaties and the Charter were first formally introduced with the 1992 Treaty of Maastricht and the institution of 'citizenship of the Union' it has been argued convincingly on a number of occasions, that the Maastricht Treaty should not be conceived of as 'year zero' for  EU citizenship (or its political element).
 Nevertheless, it remains true that at the very outset, from the 1950 Schuman Plan, the architects of the 'European experiment' were, at least ostensibly, concerned with establishing a new form of supranational inter-state cooperation primarily for economic and security ends.
 This is evidenced in the preamble to the 1951 Treaty Establishing the European Coal and Steel Community ("ECSC Treaty") which lists some of the key aims of the ECSC as the "establishment of common bases for economic development" and the "maintenance of peaceful relations". The formal role of the European individual, at this early stage, was certainly not political and was limited to that of consumer, worker or producer.
 

However, on just the second day of the 1950 ECSC negotiations, Monet submitted proposals for, amongst other things, the creation of a parliamentary assembly, albeit a very weak one, to inject some degree of democratic accountability into the proposed new community.
 So from the very beginning there was some concern, even if only secondary, with creating democratic institutions in which European citizens, if not actively involved, would at least be effectively represented.  Indeed this concern made its way into Article 21(1) of the ECSC Treaty which, perhaps rather optimistically, provides that:  
The Assembly shall consist of delegates whom the Parliaments of each of the member states shall be called upon to appoint once a year from their own membership, or who shall be elected by direct universal suffrage, according to the procedure determined by each respective High Contracting Party. 

[Emphasis added]

Unsurprisingly, the Member States did not avail themselves of the option to implement direct universal suffrage.
 And six years later when Article 21 was amended, by virtue of Article 2(2) of the 1957 Convention on Certain Institutions Common to the European Communities, the dream of direct universal suffrage was framed, perhaps more realistically, as a goal to be to be achieved by the Assembly and the Council working jointly at some unspecified future point in time.
 It would ultimately take some 30 years to achieve this goal.  
By the time of the 1958 Treaty establishing the European Economic Community ("the Treaty of Rome"), the goal of a democratically accountable EP directly elected by universal suffrage remained a distant dream and the role the European individual remained limited to that of a market actor. Famously characterized by Everson as 'homo economicus',
 under the terms of the Rome Treaty, the European individual was understood as an economically active national of a Member State.
 Such an individual would be transformed into a 'market citizen', benefiting from the principle of non-discrimination on the basis on nationality, when participating in or benefiting from the common market by taking advantage of the free movement of persons, services and capital across Member State borders. Indeed, the idea of the European individual as a political citizen and member of a sovereign political community, was nowhere to be found at this stage.

For the first three decades of its life, the Assembly (or the European Parliament as it was renamed in 1962) was rather more diplomatic than democratic in that it was populated by parliamentarians appointed by the executives of their respective Member States. Interestingly, Article 20 of the ECSC Treaty had specified that the Assembly consist of "representatives of the peoples of the States", however, without any direct input from the citizens at the supranational level, this was not entirely accurate if not strictly speaking inaccurate. All this, of course, contributed to a perception that the institution lacked legitimacy; a challenge which was also levelled at the European integration project more generally.
 These perceptions fuelled arguments within the Parliament for more effective political representation of European citizens expressed in terms of building a European polity
 and establishing democracy to support this aim.
 However, not being convinced by the case for direct elections to a parliament that was widely perceived as relatively powerless,
 and preferring to prioritise economic over political integration, the executives of the Member States did not respond enthusiastically to the Parliament's calls for change.
 Indeed, while the Assembly had adopted a proposal for a uniform electoral procedure for direct elections to the EP in 1960,
 the foreign ministers of the Member States took virtually no action in relation to this proposal throughout the 60s.

1970s to 2000s

It was not until the end of the 1970s that 'homo politicus' would formally enter the stage.
 In the early 1970s the Member State executives began to warm to the idea of direct elections to the parliament
 and the final communiqué of the Summit of Heads of State or Government in Paris of December 1974 instructed the Council of Ministers to reach a decision on the implementation of direct elections by the end of 1976.
 Consequently, on 20 September 1976, the Council Act on Direct Elections
 was adopted and the first elections held in 1979. The 1976 Act, while laying down a number of mandatory ‘uniform’ aspects for elections to the EP,
 ultimately left the Member States with very wide discretion in terms of implementation.
 The Act had not introduced a right for European citizens to vote in their parliament,
 the Act merely provided a legal framework for elections which could only take effect once implemented by the Member States at the national level. Moreover, citizens resident in a Member State other than their state of nationality were unable to vote at this point unless provision had been made for this at the national level.
 In addition to this, the 1979 EP elections, famously characterised as 'second-order' national elections,
 were for the most part fought on national issues giving voters little indication that they were participating in transnational European elections. So unlike the market citizen, the European citizen, in her political guise, was a distinctly national and not transnational being, as the Member States retained virtually full ownership over EP elections in relation to both form and substance. 
Following a period of economic stagnation and political stalemate in terms of European integration throughout the early 1980s, Jacques Delors took over as President of the Commission and set a timetable for the completion of the internal market before 1992.
 This kick-started the Treaty reform process which led to the 1992 Treaty of Maastricht and, as mentioned above, to the introduction of ‘citizenship of the Union’ together with the limited set of electoral rights that can be found in the Treaties and in the Charter today.  
It should be stressed that only those persons holding the nationality of a Member State were to become Union citizens and that 'Citizenship of the Union' was strictly additional to national citizenship; it in no way was to replace or alter the legal quality of national citizenship. This principle of additionality (now set out in Article 9 TEU
 and Article 20(1) TFEU
) in turn meant that Union citizenship would be characterized by an indirect relationship between the individual and the Union necessarily pre-determined by a link (ie nationality) to the Member State.
 Moreover, it was abundantly clear the Member States would retain the authority to determine their nationals for Union purposes.
 

Furthermore, while the Maastricht Treaty had introduced an equal treatment right for mobile European citizens voting in EP and municipal elections, their remained no universal right to vote in EP elections at the level of EU law embracing all Union citizens ie including those who remained ‘static’. 
The electoral rights provisions (Article 8 (b)(1) and (2)) of the Maastricht Treaty were implemented in 1993 and 1994 through Directives 93/109/EC,
 and 94/80/EC.
 Directive 93/109, structured around the concept of the ‘Community voter’,
 concerned the equal treatment rights of ‘mobile’ EU citizens (having exercised their free movement rights to move from their Member State of nationality to a second Member State) with respect to voting and standing in EP elections. In essence, the Directive lists the requirements to be met by such mobile EU citizens wishing to vote or stand as a candidate in their country of residence.
 Meanwhile, Directive 94/80 again dealt with the equal treatment rights of ‘mobile’ EU citizens, this time in respect of their rights to vote in municipal elections. The Directive provided that citizens of the Union who were resident in a Member State other than their state of nationality, but who satisfied all the conditions in respect of the right to vote and to stand as a candidate as that state imposed on its own nationals, would be entitled vote in municipal elections.

B. The Case Law of the ECJ and ECtHR 
Between 1999 and 2007 three very important cases emerged from the ECJ and the ECtHR in relation to the right to vote in EP elections ie Matthews v United Kingdom,
 Spain v United Kingdom
 and Eman and Sevinger v College van burgemeester en wethouders van Den Haag.
 
The first case, Matthews v United Kingdom, arose when a British citizen residing in Gibraltar
 was refused entry on the register for the 1994 EP elections by her local electoral registration office. The refusal was justified on grounds of Annex II of the 1978 Direct Elections Act, which provided that "[t]he United Kingdom will apply the provisions of this Act only in respect of the United Kingdom", meaning that Gibraltar was excluded from the franchise. A case was lodged with the EComHR claiming breach of Article 3, Protocol 1 of the ECHR. The primary issue in the case was whether or not the European Parliament could be characterised as a "legislature" in Gibraltar
 under the terms Article 3 of Protocol 1. The UK argued that the EP lacked fundamental characteristics usually attributed to legislatures (ie the power to adopt and initiate legislation). However, the ECtHR found a violation of the convention. Noting the sui generis nature of the European Community and the atypical division of powers between the executive and the legislature, the Court found that the EP was "sufficiently involved in the specific legislative processes leading to the passage of legislation [and] in the general democratic supervision of the activities of the European Community, to constitute part of the “legislature” of Gibraltar".
 The Court noted that the universal suffrage right in the ECHR was not absolute and could be subject to limitation by states which had a wide margin of appreciation in imposing conditions on the right to vote.
 However, in this case, the very essence of the right to vote had been denied to the applicant. 

The second case, Spain v United Kingdom, resulted from the first. In complying with the ECtHR judgment, the UK enacted the "European Parliament (Representation) Act 2003",
 which extended the EP franchise to Gibraltar and granted the right to vote to persons registered in Gibraltar, including not only EU citizens but also, in line with the constitutional traditions in the UK, so-called “Qualifying Commonwealth Citizens”.
 This meant that a group of around 200 Commonwealth citizens (ie not Union citizens) residing in Gibraltar were rendered eligible to vote in EP elections. Spain, objecting to the inclusion on non-EU citizens in the franchise, brought an enforcement action under Article 226 TEC (now Article 258 TFEU). Spain contended that the, under the terms of the Treaty
 the right to vote in EP elections was confined to citizens of the Union. Referring to Article 39 CFR, Spain argued that the provision “uses the expression “[e]very citizen of the Union”, and not the term “everyone” or an expression referring to national law”.
 Spain submitted that the right to vote in EP elections for non-EU citizens could not be characterized as a “human right” or a “fundamental freedom”, and so could not be protected by the prohibition against adverse interpretations of recognised rights and freedoms found in Article 53 CFR. 
 The European Commission, arguing with the UK, submitted that the wording of Article 39 CFR should not be viewed as necessitating the right to vote to be limited to Union citizens.
 
The ECJ held that the UK had not breached the Treaty by extending the EP franchise to Commonwealth citizens residing in Gibraltar. The Court reasoned that the Treaty did not expressly set out who was entitled to vote in EP elections or limit the franchise exclusively to Union citizens. 
 The Court stressed that Article 19(2) TEC (now 22(2) TFEU), was a rule of equal treatment between citizens of the Union and could not be interpreted in a way that would prevent a Member State from extending the right to vote to those with whom it had a close link.
 In “the current state of Community law”, the Court emphasised, it was a matter for individual Member States to determine the definition of the persons entitled to vote and to stand as a candidate in elections to the EP.
 

The third case, Eman and Sevinger v College van burgemeester en wethouders van Den Haag, concerned two Netherlands citizens resident in the island of Aruba
 who were rejected entry on the register, maintained in the Netherlands, for EP elections. The rejection was on the basis of the Netherlands Electoral Act, which granted the right to vote in European Parliament elections to all Netherlands nationals with the exception of those resident in Aruba and in the Netherlands Antilles.
 Initiating an action in the Dutch courts, the claimants contended that the Netherlands Electoral Act infringed the provisions in the TEC on Citizenship,
 and infringed Articles 189
 and 190
 TEC read in conjunction with Article 3, Protocol 1 of the ECHR which, they argued, granted the right to vote in European Parliament elections to all citizens of the Member States, including those residing in overseas countries. 

The ECJ again held that the Treaty did not expressly state who was entitled to vote in European Parliamentary elections
 and that in the current state of Community law, the definition of the persons entitled to vote and to stand for election fell within the competence of the Member States, although, acting in compliance with Community law.
 

The Treaty did not confer an unconditional right to vote and to stand as a candidate in elections to the European Parliament (in view of ECtHR jurisprudence, it was clear that Member States were permitted to use residence as a criterion for determining who could vote and stand in such elections).
 Moreover, Member States were not required to hold elections to the European Parliament in overseas countries or territories (“OCTs”)
  under the Treaty and as  the provisions of the Treaty did not apply to OCTs, the European Parliament could not be regarded as their “legislature” within the meaning of Article 3, Protocol 1 of the ECHR.
 
However the Court felt that, in exercising their discretion and determining the persons entitled to vote and to stand for election, Member States should not apply provisions arbitrarily, unreasonably or in contravention of the principle of equal treatment.
 It had not, the Court concluded, been demonstrated, in this case, that the principle of equal treatment had not been infringed given that all those Netherlands expatriate citizens who resided in other parts of the world (ie outside of the Netherlands OCTs), were entitled to vote in European Parliament elections, while those residing in OCTs, such as Aruba, were disenfranchised.
 
C. The Lisbon Treaty and other recent developments 

Certainly the 2007 Treaty of Lisbon made a number of apparent changes to the textual basis of political citizenship under EU law. However, the substantive legal effect of these changes remains unclear. The Treaty of Lisbon explicitly links the electoral rights provisions in the TFEU (ie Articles 20(2)(b), 21(2) and 22(2) TFEU) to the new provisions on democratic representation in Title II of the reworked TEU (ie Article 10 TEU).
 Thus, while Article 10(2) TEU provides that “Citizens are directly represented at Union level in the European Parliament”, Article 10(3) TEU states that “Every citizen shall have the right to participate in the democratic life of the Union.” Shaw has suggested that the changes made by the Lisbon Treaty can be best be understood as a codification of the principle (implicit in the CJEU and ECtHR case law discussed above) that European citizens have a right, as a matter of democratic principle, to vote for "their" parliament (ie regardless of whether they are ‘mobile’ or ‘static’).
 However, the validity of this claim remains to be considered by the CJEU and (as will be discussed in more detail below) the UK Supreme Court has recently taken the view that no such 'universal' right to vote in EP elections exists. 
A recent development worth noting came in the form of the Commission Recommendation of 12 March 2013.
 This Recommendation, geared towards the 2014 EP elections, aimed to strengthen the transparency of EP elections by ensuring that voters were informed about the affiliation between national and European political parties. The Recommendation also aimed to enhance the efficiency of EP elections by simplifying administrative processes such as data-exchange about electors and candidates between Member States.   
Another very interesting recent development was the Commission Recommendation of 29 January 2014.
 This Recommendation essentially takes aim at the disenfranchisement by Member States of their expatriate citizens in national parliamentary or presidential elections when they exercise their rights to free movement and choose to reside in another Member State. The Recommendation encourages Member States to allow nationals who have exercised their right of free movement to remain on the electoral register for national elections.
 This development is very interesting in that we see the EU targeting the bastion of national sovereignty: the authority of states to determine the boundaries of their political communities with respect to nation-wide elections.    

D. Part III Conclusions  

We are now in a position to draw some conclusions about the shape and quality of political citizenship within the EU based on the current state of the law and to highlight some unanswered questions. 

Firstly, it is abundantly clear that, in the current state of the law, a great deal of discretion remains in the hands of the Member States. The desire to preserve the diversity of national electoral laws was abundantly clear in both of the electoral rights Directives as considerable scope was left for national variation in implementation.
 Crucially the Member States were left with virtually absolute discretion in relation to setting the boundaries of the franchisee for both EP and municipal elections (not to mention national general elections), meaning that questions of prisoner voting, expatriate voting, non-citizen voting (ie third country nationals) and the voting rights of persons with mental disabilities were all left to national law. The wide degree of discretion accorded to Member States is confirmed by the jurisprudence which, although predating the Treaty of Lisbon, clearly established that it was for the Member States and not the CJEU, to determine the contours of the electorate for the purposes of European parliamentary elections. Thus, even following the Maastricht Treaty, the electoral rights directives and the string of CJEU and ECHR cases, the political element of citizenship of the Union, remained legally under-defined, contingent on national authorities for its ultimate form and derivative of the individuals relationship to, and status in, the national political community. However, we do see small encroachments on the discretion of Member States emerging both from the case law, which requires Member States, at a minimum, to comply with basic principles of EU and ECHR law (equality, non-discrimination, reasonableness and rationality), and the EU institutions which have begun to harmonise EP electoral procedures and even take aim at the practice of expatriate disenfranchisement in national elections within the EU.  
Secondly, it can be concluded that the current state of the law leaves a number of key questions unanswered, especially in relation to EP elections. In terms of protective scope, the case law seems to suggest that it would be prudent to view the electoral rights set out in the Treaties and the Charter primarily as EU law non-discrimination and equal treatment rights rather than as universal suffrage rights. However, strong arguments can be made that the Lisbon Treaty has established a universal right for all Union citizens to vote in EP elections. Yet, without confirmation from the CJEU, it is far from clear that this is a legal fact. Beyond this, it is wholly unclear whether, if indeed the Treaty of Lisbon has established a right to vote in EP elections, does it follow that the EU (as the owner of the EP franchise) and not the Members States should determine the scope of the franchise for such elections? Do all expatriate Union citizens (like Eman and Sevinger) now have an automatic right to vote in EP elections solely on the basis of their Union citizenship? Do all Union citizen prisoners have such a right? Do all mentally disabled Union citizens have such a right? In view of the CJEU's reliance on ECHR jurisprudence in  Eman and Sevinger and the Charter's provisions on interpretation which incorporate ECHR jurisprudence, it would be useful now to look to the ECHR case law for some possible answers to these questions.
Part IV: General Conclusions on the Future of Political Citizenship in the EU

A. Human Rights, Citizens' Rights and EU Fundamental Rights 

The same essential rights were at once claimed as the inalienable heritage of all human beings and as the specific heritage of specific nations, the same nation was at once declared to be subject to laws, which would supposedly flow from the Rights of Man, and sovereign, that is, bound by no universal law and acknowledging nothing superior to itself [and] from then on human rights were protected and enforced only as national rights […]

· Hanna Arendt, The Origins of Totalitarianism

With this famous and often cited passage on the 1789 French Declaration of the Rights of Man and of the Citizen, Hanna Arendt, in 1951, powerfully drew our attention to the stark difference between ‘human rights’ and ‘citizens’ rights’. Human rights, she asserted, must necessarily be enforced and protected by specific nations such that national citizenship was, in effect, 'the right to have rights', a right so fundamental that all other rights hinged on it. Contrary to all human rights declarations, to be without citizenship was equivalent to being without  human rights altogether.

Consequently, while citizens’ rights were concrete and enforceable by an identifiable political and judicial authority, human were aspirational, elusive and all but imaginary. In the subsequent years as human rights have become less aspirational and more tangible through the establishment of international and regional human rights courts and the implementation of human rights norms in domestic and regional law, many have argued for the collapsing or narrowing of the distinction between human rights on the one hand, and citizens’ rights on the other. While Tom Bottmore, in 1992, argued that we 'examine civil, political, and social rights in the framework of a conception of general human rights, rather than citizenship',
 Yasemin Soysal, famously proclaimed, in 1994, that:

Today, … individual rights, expansively redefined as human rights on a universalistic basis … undercut the import of national citizenship by disrupting the territorial closure of nations [and] the individual, as an abstract, human person, supplants the national citizen …. Within this universalised scheme of rights … non-nationals participate in a national polity, advance claims, and achieve rights in a state not their own.
   

Seyla Benhabib, meanwhile suggested that, within the EU, "there is a dynamic toward narrowing the divide separating human rights from citizens' rights, or basic rights from political rights ... and, given the growing role of the European Court of Human Rights these trends are quite irreversible."
 

However, as we have seen throughout this Chapter, nowhere is the contrast between human rights and citizens’ rights more apparent than in the context of political citizenship rights. Returning to the two key distinguishing factors between citizens' rights and human rights that were introduced at the beginning of this Chapter, it is clear that in terms of inclusiveness, electoral rights are far from universal and in terms of the extent of authority the state retains over the scope and substance of political citizenship rights, it is fair to say that it remains significant. Firstly, the ideal of universal human suffrage, as articulated in many international human rights treaties, has historically been subject to the (virtually unquestioned) caveat that this principle does not extend to non-citizens. It has, in international practice, been perfectly legitimate for States to exclude non-citizens from the scope of their franchise without any suggestion arising that the principle of universal suffrage was being encroached upon.
 Secondly, states continue to retain near absolute authority to determine the internal boundaries of their political communities and, looking at Member State practice throughout the EU (see Part II of this Chapter),  human rights law has done little to protect the 'usual suspects' (especially convicts, the mentally ill and the physically disabled) from legal or practical disenfranchisement.

As we have seen, the rights accorded under the EU Treaties and the Charter to mobile citizens of the Union to vote and stand in European parliamentary elections and municipal elections are entirely sui generis in that, on the one hand, they allocate political membership on the basis of Member State nationality (ie recognising political rights as citizens’ rights rather than human rights in line with the historical status quo) and on the other hand, they are accorded on the basis of residence such that they also, in some way, subvert the status quo. Moreover, these rights are explicitly targeted at non-citizens (second country nationals) such that they transcend nationality to an extent and furthermore, in the context of municipal elections, they undermine the state's historic absolute discretion over its franchise. These rights have evolved out of the unprecedented experiment that is the European integration project and they are very much the creature of that project. A crucial question that remains unanswered with respect to the rights to vote and stand in EP elections is what effect the changes introduced by the 2007 Treaty of Lisbon and the coming into force of the Charter (particularly the new universal suffrage right at Article 39(2)) will have. Are these signals that the EU will take ownership of the EP franchise, removing it from the hands of the Member States? If this is so how will the EU define the boundaries its political community? Is there an EU 'We' and how inclusive is it? Ultimately, what will political citizenship look like in the context of EU Fundamental Rights - and especially Article 39(2) - as articulated in the Charter?  
The rest of this Chapter will be devoted to answering these questions by looking at some ECHR, national and CJEU case law, which perhaps, might contain some answers. 

B. Answers in the case law? 

Certainly, one of the most obvious places to look, if trying to assess the potential future substance of the universal suffrage right at Article 39(2), is to the jurisprudence of the ECtHR (especially if we note the wording of Article 52(3) CFR as discussed above). Perhaps the development of Article 39(2) will shadow the cautious jurisprudence of that Court, which has struck a delicate balance between recognising the historical right of the sovereign to demarcate the demos on the one hand, and extending the ostensibly universal right to human suffrage to ever more groups of individuals on the other. 

The questions that pervade ECHR jurisprudence, as noted above, are: which groups may be legitimately excluded from electoral rights and how wide a ‘margin of appreciation’ do States have when determining the electorate? It seems clear that in spite of the interesting use of the words "the people" rather than "the citizens" in Article 3, it is unlikely that the provision applies, as a whole, to non-citizens.
 Indeed, there have not yet been any cases before the court brought by non-citizens explicitly challenging their exclusion from the franchise and so it is not yet clear to what extent the provision applies to non-citizens at all. Beyond non-citizens, recent cases such as Hirst v United Kingdom (No 2)
 and Scoppola v Italy (No 3)
 have confirmed that it is within the competence of States to disenfranchise prisoners so long as there is no general and automatic disenfranchisement of all serving prisoners. The ECtHR has also established that stipulating a residence or length-of-residence requirement for citizens wishing to vote is within the competence of States
 and, in Sitaropoulos v Greece (No 1),
 that Article 3, Protocol 1, does not obligate States to enfranchise their expatriate citizens. Moreover, in Hirst v United Kingdom (No 2), the ECtHR also confirmed that the setting of a minimum age threshold equally does not fall foul of Article 3.
 

The Court has, however, constrained the margin somewhat, noting for example, as noted above, in Alajo Kiss v Hungary
 and in Hirst (No 2) that the margin of appreciation should also be narrower where legislation disenfranchised a particularly vulnerable group in society.
 In the 2012 case of Sitaropoulos v Greece (No 2), the Court repeated its oft-recited caution that:

it is for the [ECtHR] to determine in the last resort whether the requirements of Article 3 of Protocol No. 1 have been complied with; it has to satisfy itself that the conditions to which the right to vote and the right to stand for election are made subject do not curtail the rights in question to such an extent as to impair their very essence and deprive them of their effectiveness; that they meet the requirements of lawfulness; that they are imposed in pursuit of a legitimate aim; and that the means employed are not disproportionate.

The ECtHR has had fewer occasions to deal with an alleged violation of an individual's right to stand as a candidate for election under Article 3. In Ždanoka v Latvia, the court noted that the ‘margin of appreciation’ was historically narrower with respect to the right to vote than the right to stand as a candidate and involved different considerations
 This position was echoed in the more recent case of Sitaropoulos (No 1).
 Meanwhile, in Melnychenko v Ukraine, the Court also recognised that legislation establishing domestic residence requirements for a parliamentary candidate was, in principle, compatible with Article 3.
 Furthermore, in Glimmerveen and Hagenbeek v Netherlands, the EComHR declared inadmissible two applications concerning the refusal to allow the applicants, who were the leaders of a banned organisation with racist and xenophobic tendencies, to stand for election.

Although the Court has been more forthright in cases like Alajo Kiss and Hirst (No 2), on the whole, the basic premise that States are to have a considerable amount of discretion with respect to determining the scope of the franchise (and electoral procedure more generally) remains relatively unchanged. 

Looking now to another interesting line of cases that have made their way through the UK courts this time, we can see one perspective on the legal effect of the Lisbon Treaty changes and the coming into force of the Charter. In McGeoch v Lord President of the Council Court of Session,
 an attempt was made by lawyers for the claimant to extend the municipal franchise to prisoners in Scotland by arguing that the convicted prisoner disenfranchisement provisions under UK law were incompatible with rights granted under Article 20(2)(b) TFEU and Article 40 CFR. However, the Scottish courts held that the EU law did not confer upon the nationals of a Member State the right to vote in municipal elections in that state (ie only mobile EU citizens were covered by the provisions). The Court was very careful to distinguish the right to vote in municipal elections from the right to vote in European parliamentary elections, noting that while the franchise for municipal elections did not fall within the scope of EU law, the franchise for European elections did, under Article 14 TFEU (upon which Article 39(2) CFR is based). This begged the question of what would happen if European parliament elections were brought into play, and this is precisely what happened in the conjoined appeals to the UK Supreme Court in R (on the application of Chester) v Secretary of State for Justice & McGeoch (AP) v The Lord President of the Council and another (Scotland).
 In this  case, the claimants argued that their right to vote in EP elections, deriving from the EU treaties and Article 39 CFR taken together with the ECtHR jurisprudence, was violated by the UK’s application of an indiscriminate ban on prisoner voting. However, the UK Supreme Court took the position that the Lisbon Treaty innovations taken together with the coming into force of the Charter, could not be read as establishing an individual right to vote for citizens of the Union in EP elections. The Supreme Court adopted a very narrow reading of both the ECtHR and CJEU jurisprudence discussed above and also the Treaty provisions together with Article 39 CFR. In reaching its conclusions, the Supreme Court played down the universal suffrage component of the EU legislation, failing to discuss in any detail either Article 10(3) TEU or Article 39(2) CFR. Finding that EU law contained no individual right to vote in EP elections, the Court refused to make a reference to the CJEU denying the European Court the opportunity to articulate its understanding of both the character of the universal suffrage right in relation to EP elections and also the scope of the Member States’ margin of appreciation in that context.
 The case clearly illustrates the problems that the EU would encounter in trying to take control of the EP franchise. Member States will be reluctant to have imposed on them a franchise for EP elections that is more inclusive than the franchise with respect to national domestic elections, especially where this concerns prisoners voting rights.
  
Finally, looking at a recent string of cases from the CJEU we are given the indication that even if the EU were to take full ownership of the EP franchise, one group of 'usual suspects' may still find themselves without a voice in the emergent EU constitutional polity. A recent string of CJEU cases, including Dias,
 Tsakouridis,
 P.I.
 and Onuekwere
 have all suggested that convicted mobile EU citizens, or the convicted family members of such citizens, are liable to punishment under Directive 2004/38/EC (the 'citizens' rights directive') by way of reduced residence security in the host state (ie by way of postponement of permanent residence status or deportation). There can be discerned in all of these cases a moralizing tone on the part of the CJEU which encourages punishment of convicted EU citizens on the basis of their failure to integrate into the host state (as evidenced by their conviction for violation of that state's laws). This line of cases makes one wonder whether, even if Chester and McGeoch had been referred to the CJEU, that court would have taken a sympathetic view towards enfranchising convicted (static) EU citizens. Certainly, one could imagine, that had Chester and McGeoch been mobile Union citizens convicted of crimes in their host state and desiring to vote in EP elections in that state, the Court would have had a very curious debate on its hands. 
C. Final observations: political citizenship in the context of EU fundamental rights  
As suggested in the introduction, political citizenship as it has been understood here, refers to a set of rights to political participation, to a voice, within a defined political community on the basis of a legal status which signifies membership in that community. In the context of EU fundamental rights, political citizenship refers to the rights, guaranteed under the Charter and the Treaties, to vote and stand as a candidate in EP and municipal elections granted to Union citizens on the basis of their membership within an emergent constitutional polity. The substance and scope of these rights has been explored by looking at their legal framework (in EU law), legal environment (international, ECHR, and national law) and the history of their emergence within the unprecedented experiment that is the European integration project.     

Ultimately, we can conclude that EU political citizenship rights are neither fully citizens' rights nor entirely human rights; they are an odd and absolutely novel product of European integration. Both impressively inclusive and transcendent at the same time as they are predictably exclusive and anchored in state practice. Second country nationals throughout the EU have municipal electoral rights that other non-citizens within the EU and throughout the world could only dream of. However, for the most part, the 'usual suspects' identified in the introduction (particularly prisoners/convicts, the mentally and physically disabled and expatriates) remain at the mercy of national governments and often at the margins of or even outside the political community, relegated to a second class citizenship, as they have been since ancient Athens and Ancient Rome.   
However, while it is clear that under EU law, as in international human rights law, states retain considerable discretion to determine the contours of their political communities, it is also apparent that such discretion is not, as it once was, absolute: it is subject to considerable regional oversight and regulation and it is fettered by considerations of reasonableness, equality, non-discrimination, proportionality and the legitimacy of the ostensible aims being pursued. This lends considerable credence to the arguments of those like Soysal and Benhabib discussed above.
The key question that remains is the extent to which the CJEU, the EP and the Commission will, on the basis of Lisbon Treaty innovations and the coming into force of the Charter, take ownership of the EP franchise. Indeed, if the EU really does ‘own’ the franchise to EP elections, following the reasoning of the Scottish courts in the first McGeoch case discussed above, and as would seem to follow from an argument based on understanding the EU as an emergent constitutional polity, then questions arise as to what kind political community the EU would construct, having rested the franchise from the grasp of the Member States. Analysis of ECHR, CJEU and Member State case law suggests that a cautious approach would be likely, balancing Member State sentiments and practices with the pursuit of an ever more inclusive franchise. It is certainly arguable that Member States are not permitted, under the current law, to exclude certain groups of EU citizens from the franchise altogether, as Eman and Sevinger hints at (especially if this is not done proportionately or rationally). This is an interesting thought, given the number of EU Member States that still disenfranchise both prisoners and persons with mental impairments. However, with respect to prisoners, it seems likely that this group of Union citizens will remain wholly or partially excluded from the political community whoever owns the EP franchise. Indeed, it is as true now as it has been since the time of the ancients to say that that political citizenship laws are very much a "collection of coded pronouncements about who counts as a full member of the political community and why".
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