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A. Introduction

The essence of fundamental rights in EU law may be considered something of a “late bloomer.” To
be sure, the concept of the essence of fundamental rights appears expressly in Article 52(1) of the
Charter of Fundamental Rights of the European Union (‘the Charter’). That provision permuits
justified limitations on the exercise of the rights and freedoms recognized in the Charter under
certain conditions, including that such limitations “respect the essence of those rights and

*Référendaire in the Chambers of Advocate General Tanchev, at the Court of Justice of the European Union. All opinions
expressed herein are strictly persunal, The author would like to thank the participants of the conference on the Essence of
Fundamental Rights in EU Law, held in Leuven on May 17-18,2018, for their valuable comments, and in particular the editors
of this special issue, Mark Dawson, Orla Lynskey, and Elise Muir.
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under the terms of the Crealive Commons Altribution-NoenCommercial-WoDerivalives licenee (hupicreativecommons, orgflicenses/by-nc-
nds4.0/), which permits nan-commercial re-use, distribution, and reproduction in any mediwn, provided the original work is unaltered
and is praperly cited. The written permission of Cambridge University Press must be oblained for commereial re-use or in order to create
a derivative work.
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freedoms.”" Yet, presently, the essence of fundamental rights in EU law, and in particular the
fundamental right to an effective remedy and to a fair trial,*> appears to be underdeveloped in
the case-law of the Court of Justice of the European Union,® as compared to other aspects con-
cerning the Charter, such as its scope of application® and the so-called horizontal effect of
Charter rights.* Moreover, in some of the Court’s case-law concerned with the application of
Article 52(1) of the Charter, the examination of the essence of the Charter right concerned some-
times seerns to be given “short shrift” or cursory mention—if at all®—in contrast to other elements
of the analysis, such as “provided for by law”” or—more often—proportionality.® This may not be
all that surprising, given that the consideration of the essence of fundamental rights in EU law
brings into play a host of complex issues from a variety of perspectives,® as spotlighted by this
special issue.

Added to this reality are particular challenges associated with fleshing out the dimensions of the
essence of the fundamental right to an effective remedy and to a fair trial as guaranteed by Article
47 of the Charter.!® For example, Article 47 of the Charter in itself encompasses various rights

'Emphasis added.

2 See, e.g., Sacha Prechal, The Court of Justice and Effective Judicial Protection: What Has the Charter Changed?, in
FUNDAMENTAL RIGHTS [N INTERNATIONAL AND EURCPEAN LAW: PUBLIC AND PRIVATE Law PERSPECTIVES 143, 152-53
(Christophe Paulussen et al, eds., 2016} Marek Safjan & Dominik Distethaus, A Union of Effective Judicial Prosection:
Addressing a Multi-fevel Challenge through the Lens of Article 47 CFREU, 33 Y.B. EUr. L. 3, 37 (2014},

*This coniribution refers to the EU courts as denoting the institution of the Court of Justice of the European Union, cur-
rently comprising, under the first subparagraph of Article 19(1) TEU, the Court of Justice (“the Court”) and the General
Court.

1 S¢e, e.g, Joined Cases C-8/15 P to C-10/15 P, Ledra Advertising and Others v. Commission and ECB, 2016 ECR.1-701,
para, 67; Case C-258/14, Florescu and Others, 2017 E.C.R. 1-448, paras. 44-48; Case C-682/15, Berlioz Investment Fund, 2017
E.C.R. 1-373, paras. 32-42; Opinion of Advocate General Bobek at para. 29-65, Case C-298/16, Ipsas v. Direcjia Generald a
Finantelor Publice Cluj (Nov. 9, 2017), http://curia.europa eu/jurisirecherche jsf?language=en. For a general discussion, see,
&g, Koen Lenaerts & Jose A. Gutiérrea-Fons, The Place of the Charter in the EU Constitutional Edifice, in THE EU CHARTER OF
FUNDAMENTAL RIGHTS: A COMMENTARY 1559-94 (Steve Peers et al, eds., 2014); Michael Dougan, fudicial Review of Member
State Action Under the General Principles and the Charter: Defining the “Scape of Union Law”, 52 CoMMoN MKT. L. Rev. 1201
(2015).

5 See, £.4., Joined Cases C-569/16 & C-570/16, Wuppertal v, Bauer, 2018 E.C.R. I-871, paras. 79-92; Case C-684/16, Max-
Planck-Gesellschaft zur Forderung der Wissenschaften eV v, Tetsuji Shimizu, 2018 E.CR. 1-874, paras. 69-81. With regard to
Article 47 of the Charter, see Case C-414/16, Egenberger v. Evangelisches Werl fiir Diakonie und Entwicklung e V., 2018
E.C.R. 1-257, para. 78.

b See, e.g., Joined Cases C-92/09 & C-93/09, Volker und Markus Scheck v. Land Hessen, 2010 E.CR. I-662, paras. 50, 65-8%;
Case C-473/16, F v. Bevandorldsi &s Allampolgérségi Hivatal, 2012 E.C.R. I-36, paras. 55-56.

7 See, e.g., Case C-562/12, Liivimaa Lihaveis, 2014 E.C.R. 1-2229, paras. 72-74; Opinion of Advocate General Cruz Villaldn
at paras. §8-113, C-70/10, Scarlet Extended SA v. Société belge des auteurs, compositeurs et éditeurs SCRL (Nov. 14, 2011).
http://curia.europa eufjuris/documentidocument jsfZiext=8&docid=81776 8rpagelndex=0&doclang=EN&mode=lst&dir=&occ=
first&part=1&cid=£958396.

8See, e.g., Case C-664/15, Protect Natur-, Arten- und Landschaftsschutz Umweltorganisation v, Bezirkshauptmannschaft
Gmiind, 2017 E.C.R. 1-987, paras. 90-99. See also, notes 6, 43 and accompanying text.

*See generafly ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS 192-96 (Julian Rivers transl, 2d ed, 2004); Maja
Brkan, The Concepi vf Essence of Fundamental Rights in the EU Legal Order: Pecling the Onion to its Core, 14 Eur. CoN.
L. REV. 332 (2018); Esi Ovriicii, The Core of Rights and Freedoms: The Limit of Limits, in HumaN RiGHTs: FrOM
RHETORIC To REALITY 37-59 (Tom Campbell et al. eds., 1986); Gerhard van der Schyff, Cutting to the Core of Conflicting
Rights: The Question of Inalienable Cores in Comparative Perspective, in CONFLICTS BETWEEN FUNDAMENTAL RIGHTS
131-47 (Eva Brems ed., 2008).

WCharter of Fundamental Rights of the European Union, June 7, 2016, 2016 O.1. (C 202) 389 [hereinafter The Charter],
art. 47 (“Right 10 an effective remedy and to a fair trial”} provides in full:

Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to an effective
remedy before a tribunal in compliance with the conditions laid down in this Article.

Everyane is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal
previously established by law. Everyone shall have the possibility of being advised, defended and represented.
Legal aid shall be made availuble to those who lack sufficient resources in so far as such aid is necessary to ensure
effective access to justice,
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{and general principles of EU law), and is linked to other rights recognized in the Charter.'!
Moreover, by virtue of its “procedural” nature, the fundamental right to an effective remedy
and to a fair trial intersects with various matters that fall outside of the confines of the EU system
of fundamental rights protection strictly speaking, yet within the overarching framework of the
EU system of judicial protection, encompassing the Union’s system of judicial review and the
relationship between EU law and the Member States’ remedial and procedural regimes.'*

Consequently, without purporting to be exhaustive, this contribution aims to examine the
developing contours of the essence of the fundamental right to an effective remedy and to a fair
trial in the light of salient case-law of the Court of Fustice of the European Union. It is divided into
three main parts. The first part provides an overview of the meaning of the essence of fundamental
rights in EU law and the scope of the inquiry in relation to Article 47 of the Charter. The second
part evaluates the essence of the fundamental right to an effective remedy and to a fair trial in
connection with justified limitations that may be placed on its exercise as provided for in
Article 52(1) of the Charter within the framework of the EU system of fundamental rights pro-
tection, which in turn implicates the relationship with the Court’s case-law on national procedural
autonomy, equivalence, and effectiveness. The third part delves into the essence of the fandamen-
tal right to an effective remedy and to a fair trial within the framework of the EU system of judicial
protection, as illustrated by the Court’s case-law in several areas, including standing for individ-
uals in direct actions before the EU courts, judicial independence, and restrictive measures in the
Common Foreign and Security Policy (“CFSP”).

B. Overview of the Meaning and Scope of the Essence of Article 47 of the Charter

So far, the Court has not elaborated on a general definition of what is meant by the “essence” of
fundamental rights in EU law for the purposes of Article 52(1) of the Charter or otherwise. Rather,
the case-law seems to proceed on an ad hoc basis depending on the application of the fundamental
right at issue and the particular circumstances of the case. Generally speaking, “essence” may be
defined as the “intrinsic nature or indispensable quality of something . . . which determines its
character” or “a property or group of properties of something without which it would not exist.”"?
It may be used synonymously with other terms, such as substance, core, or fundamental quality."*
These definitions are useful for the purposes of this discussion because they help to guide the
inquiry into the role played by the essence of rights—particularly the fundamental right to an
effective remedy and to a fair trial—in the Court’s case-law. Moreover, the terms essence, sub-
stance, core, and essential content, or a similar variant, are employed interchangeably in the
Court’s case-law in the context of the Charter. In large part, this appears to be the result of
the evolution of the Court’s case-law, issues relating to translation, and the importation of other
fundamental rights sources.

As already mentioned, explicit reference to the “essence™ of fundamental rights is made in
Article 52(1) of the Charter: “Any limitation on the exercise of the rights and freedoms recognised
by this Charter must . . . respect the essence of those rights and freedoms.”’” According to the
Explanation on Article 52(1) of the Charter, the wording of this provision is based on the

N See infra notes 28, 30 and accompanying text.

For a general discussion, see, e.g., Pekka Aalto et al., Right fo an Effective Remedy and te a Fair Trial, in THE EU CHARTER
OF FUNDAMENTAL RIGHTS: A COMMENTARY, suprat nole 4, at 1197-276; Frederic Krenc, Article 47 Droit & un Recours Effectif
ef & Accéder & un Tribunal Impartial, in CHARTE DES DROITS FONDAMENTAUX DE L'UNION EURGPEENNE—COMMENTAIRE
ARTICLE PAR ARTICLE 981-1006 {Fabrice Picod et al. eds,, 2018).

VP Essence, LEXICO, https:/fwwiwlexico.com/fen/definition/essence (last visited July 3, 2019).

" Essence, LEX1CO, hitps:/fwww.lexico.com/en/definition/essence (last visited July 3, 2019).

'*The Charter, supra note 10, at art. 52(1) {emphasis added).
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Court’s case-law, to the effect that “restrictions may be imposed on the exercise of the fundamental
rights, . . . provided that those restrictions in fact correspond to objectives of general interest pur-
sued by the [Union) and do not constitute, with regard to the aim pursued, disproportionate and
unreasonable interference undermining the very substance of those rights.”'® Thus, there does not
appear to be an intended difference in meaning between the “essence” and “substance” of fun-
damental rights in this regard, although this case-law has had an impact on the application of
the essence criterion as part of the application of Article 52(1) of the Charter as detailed below.!”

In other case-law, the “core,”'® “essential content,”'® or related variant, of a fundamental right
has been used in this context. References to the “essential content” may in part result from the
translation of the relevant wording of Article 52(1) into English from other language versions—
particularly French as the working language of the Court.?” Sometimes, the choice of terminology
may stem from the importation of particular wording from other sources, such as the case-law of
the European Court of Human Rights interpreting the provision found in the European
Convention for the Protection of Human Rights and Fundamental Freedoms (“the ECHR”),
which features in the assessment of the right recognized in the Charter.”’ For example, in
DEB,2 the Court referred to the “very core” of the fundamental right of access to a court as taken
from relevant case-law of the European Court of Human Rights in the context of the assessment of
certain national measures bearing on legal aid for legal persons with Article 47 of the Charter®’
This highlights the close relationship between the rights contained in Article 47 of the Charter and
the ECHR regime.

The first paragraph of Article 47 of the Charter states that everyone whose rights and freedoms
guaranteed by the law of the Union are violated has the right to an effective remedy before a tri-
bunal in compliance with the conditions set down in that article.” The second paragraph of
Article 47 of the Charter provides that everyone has the right to a fair and public trial within
a reasonable time by an independent and impartial tribunal and that everyone must have the pos-
sibility of being advised, defended and represented. The third paragraph of Article 47 of the
Charter ensures that legal aid is to be made available to those whose lack sufficient resources
in so far as such aid is necessary to ensure effective access to justice.”

V¥Explanations Relating to the Charter of Fundamental Rights, Dec. 14, 2007, 2007 Q.]. {(C 303) 17 [hereinafter Charter
Ixplanations], Explanation on art. 52, at 32 {citing Case €-292/97, Karlsson and Others, 2000 E.C.R. [-202, para. 45) (empha-
sis added}.

VS¢e infra Part C(I).

18Gee, e.g., infra notes 23, 38 and accompanying text, See also, Case C-283/11, Sky Osterreich, 2013 E.C.R. I-28, pata. 49
{“core content”). As noted in the literature, the core of a particular right should be distinguished from core rights, Oriicii, supra
note 9, at 38 n.l. Cf, eg., Daniel Sarmiento, The ELs Constitutiorial Core, in NATIONAL CONSTITUTIONAL IDENTITY AND
FUROPEAN INTEGRATION 177-204 (Alejandro Saiz Arnaiz & Carina Alcoberto Llivina eds., 2013). Yet, there may be some
overlap. See supra note 64 and accompanying text.

9See, e.g., Case C-528/13, Léger v. Ministre des Affaires sociales, 2015 E.CR, 1-288, para. 54; Case C-190/16, Fries v.
Lufthansa CityLine GmbH, 2017 EC.R. 1-513, para. 38. Se¢ also, Case C-157/14, Société Neptune Distribution v. Ministre
de I'Economie ¢ des Finances, 2015 E.C.R. 1-823, paras. 70-71 (“actval content™).

MSee, e.g. The Charter, supra note 10, at art. 52(1) (translating the article into French, “le contenu essentiel”}.

2IFor further discussion of the essence concept in the case-law of the European Court of Human Rights, see, e.g., the con-
tribution by Sébastien van Drooghenbroeck & Cecilia Rizcallah, The ECHR and the Essence of Fundamental Rights: Searching
for Sugar in Het Milk?, 20 GERMan LJ. 904 {2019).

2Case C-279/09, DEB Deutsche Energichandels- und Beratungsgesellschaft mbH v. Bundesrepublik Deutschland, 2010
E.CR.I-811.

BDER, Case C-279/09 at paras. 47, 51, 59-61. See also, e.g., Case C-156/12, GREP GmbH v. Freitstaat Bayern, 2012 EC.R.
1-342, paras. 40, 45 Opinion of Advocate General Jisskinen at paras. 84, 88, Case C-129/14 PPU, Zoran Spasic {Aug. 4, 2011),
http:/fcuria.europa.cu/jurisfrecherche. jstilanguage=en.

*4See supra note 10, Regarding the “rights and freedoms guaranieed by the law of the Union,” see Case C-682/15, Berlioz
Tnvestment Fund $A v. Directeur de I'administration des contributions directes, 2017 E.C.R. 1-373, paras. 44-52.

¥iSee, e.g., DEB, Case C-279/09 at para. 31.
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Pursuant to Article 52(3) of the Charter, the meaning and scope of the right to an effective
remedy and to a fair trial guaranteed by Article 47 of the Charter must be the same, or more
extensive, as the meaning and scope of the rights laid down in Articles 6(1) and 13 of the
ECHR.? This is determined by the text of the ECHR as well as the case-law of the European
Court of Human Rights in the light of which Article 47 of the Charter is to be interpreted.?’

Notwithstanding the simplicity of its title (“Right to an effective remedy and to a fair trial”),
Article 47 of the Charter houses several rights {and general principles of EU law) in its own right.
Furthermore, it is linked to other fundamental rights recognized in the Charter, such as Article 41
on the right to good administration and Article 48(2) regarding the rights of the defense.”® As the
Court has held, Article 47 of the Charter reaffirms the principle of effective judicial protection,
which is a general principle of Union law stemming from the constitutional traditions common to
the Member States® and which comprises various elements, including the rights of defense (which
in turn embodies the right to be heard), the principle of equality of arms, the right of access to a
court, and the right to be advised, defended, and represented.’

Consequently, there is not just one singular essence of the fundamental right to an effective
remedy and to a fair trial embodied in Article 47 of the Charter in the sense of there being
one sole component. Rather, each paragraph of Article 47 of the Charter arguably contains com-
ponents that instruct the essence of this fundamental right—for example, access to a court, judicial
independence, legal representation, and legal aid—as illustrated by the Court’s case-law discussed
in the sections that follow.

Moreover, the essence of the fundamental right to an effective remedy and to a fair trial is
guided, where relevant, by the case-law of the European Court of Human Rights as well as other
sources. As Advocate General Cruz Villalén stated in his opinion in Samba Diouf:

{T]he right to effective judicial protection, as expressed in Article 47 of the [Charter] has . ..
acquired a separate identity and substance under that article which are not the mere sum of
the provisions of Articles 6 and 13 of the ECHR. In other words, once it is recogni[z]ed and
guaranteed by the European Union, that fundamental right goes on to acquire a content of its
own, the definition of which is certainly shaped by the international instruments on which
that right is based, including, first and foremost, the ECHR, but also by the constitutional
traditions from which the right in question stems and together with them, the conceptual
universe within which the defining principles of a State governed by the rule of law operate.’!

265ee Charter Explanations, supra note 16, Explanations on arts. 47, 52, at 29, 30, 33, 34 (indicating that the scope of Article
47 of the Charter is broader than that of Articles 6(1) and 13 ECHR). See, e.g., Opinion of Advecate General Bobek al para. 40,
Case C-556/17, Torubarov {Apr. 30, 2019), http://curia.europa.cu/juris/recherche jst?anguage=en, As the Court has held,
Article 47 of the Charter secures in EU law the protection afforded by Articles 6(1) and 13 ECHR. See, e.g., Case C-682/15,
Berlioz [nvestment Fund, Berlioz Investment Fund SA v. Directeur de 'administration des contributions directes, 2017 E.C.R.
1-373, para. 54,

7Charter Explanations, supra note 16, Explamation on art. 52, at 33. See, e.g., Case C-205/15, Directia Generald Regionali a
Finantelor Publice Bragov (DGRFP) v. Vasile Tama and Biroul Executorulni Judecitorese Horatin-Vasile Cruduled, 2016
E.C.R. 1-499, para. 41; Opinion of Advocate General Wathelet at paras. 73-74, Case C-682/15, Berlioz Investment Fund
SA v. Directeur de I'administration des contributions directes (May 16, 2017), hitp://curia.europa.cufjurisfrecherche.jsf?
language=en.

%See, ¢.g., Prechal, supra note 2, at 149-51; Opinion of Advocate General Kokott at paras. 76-79, Case C-358/16, UBS
Europe SE and Alain Hondequin and Others v. DV and Others (Sept. 13, 2018), http://curia.europa.cu/juris/recherche jsf?
language=en. See also, stipra note 12.

P8ee, e.g., Case C-93/12, ET Agrokonsulting-04-Velko Stoyanov v, Izpalnitelen direktor na Darzhaven fond "Zemedelie,’
2013 E.CR. I-432, para. 5% Case C-64/16, Associagio Sindical dos Juizes Portugueses v. Tribunal de Contas, 2018 E.C.R.
I-117, para. 35.

MSee, o.g., Case C-348/14, Moussa Sacko v. Commissione Territoriale per il riconoscimento della Protezione internazionale
di Milano, 2017 E.CR, 1-5%1, paras. 32-35.

3Opinion of Advocate General Cruz Villalén at para. 39, Case C-69/10, Brahim Samba Diouf v. Ministre du Travail (Jul. 28,
2011), http:/fcuria.eurepa.eu/jurisfrecherche.jsi?language=en {emphasis added).
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That said, much of the Court’s case-law bearing on the essence of the right to an effective rem-
edy in the first paragraph of Article 47 of the Charter has been focused on the right of access to a
court.*? This goes back to the origins of the recognition of the right to an effective remedy starting
in the Court’s seminal judgments in Johnston,** Heylens,** and Oleificio Borelli v. Commission,” as
cited in the Explanation on Article 47 of the Charter.*® In particular, in its judgment in Heylens,
the Court held that “the existence of a remedy of a judicial nature against any decision of a
national authority refusing the benefit of that right is essenfial in oxder to secure for the individual
effective judicial protection for his right.”

More recently, in his opinion in El Hassani, Advocate General Bobek declared:

[TThe duty of the Member States under the first paragraph of Article 47 of the Charter is to
guarantee the very core or essence of the right enshrined therein, namely access to the courts.
To preserve that core, judicial review of decisions cannot be excluded when an EU right or
freedom has been infringed.?®

The identification of the right of access to a court as part of the essence of the fundamental right
to an effective remedy and to a fair trial is aptly demonstrated in the Court’s case-law in the con-
text of justified limitations under Article 52(1) of the Charter.

C. The Essence of Article 47 of the Charter Within the EU System of Fundamental
Rights Protection
. Rofe in Article 52(1) of the Charter

A great deal of the attention with respect to the role of the essence of fundamental rights in the
Court’s case-law seems to center on the assessment of justified limitations to the exercise of fun-
damental rights recognized in the Charter, as provided for in Article 52(1). For the purposes of
this discussion, one of the key issues relating in respect to that provision is the viability of the
essence criterion in that assessment. So far, there is no overall guidance on the meaning and appli-
cation of this criterion in the case-law. Depending on the case, the Court’s approach is largely
aimed at determining whether the particular limitation calls into question the fundamental right
concerned, or rather whether that limitation is of a more circumscribed or temporary nature,

thereby respecting the essence of that right.*
Article 52(1) of the Charter states in full:

52Gee, ¢,g., Case C-362/14, Maximillian Schrems v. Data Protection Commissioner, 2015 E.CR. [-650, para. 95; Case C-682/15,
Berlioz Investment Fund SA v. Directeur de 'administration des contributions divectes, 2017 E.C.R. [-373, paras. 44-59;
Opinion of Advocate General Cruz Villalén, supra note 31, at para. 43; Opinion of Advocate General Wathelet, supra note 27,
at para. 67,

¥(ase 222/84, Marguerite Tohnston v. Chief Constable of the Royal Ulster Constabulary, 1986 E.C.R. I-206, paras. 18-19.
See also, Opinion of Advocate General Darmon at paras. 3-4, Case 222/84, Marguerite Johnston v. Chief Constable of the
Royal Ulster Constabulary (Jun. 28, 1986), http://curia.curopa.eu/jurisfrecherche jsflanguage=en.

MCase 222/86, Union nationale des entraineurs et cadres techniques professionnels du football (Unectef) v. Georges
Heylens, 1987 E.C.R. [-442, paras. 14-15. See also, Opinion of Advocate General Mancini at para. 6, Case 222/86, Union
nationale des entraineurs ct cadres techniques profcssionnels du football {Unectef) v. Georges Heylens (Oct. 15, 1987),
httpi#icuria.europa.cufjurisirecherche. jsPlanguage=en.

BCase C-97/91, Oleificio Borelli SpA v. Commission, 1992 E.CR. 1-491, para. 14. See also, Opinion of Advocate General
Darmon at para. 31, Oleificio Borelli SpA v. Commission (Dec. 3, 1992), htp:/fcuria.europa ew/juris/recherche.jsflanguage=en.

¥%ee Charter Explanations, supra note 16, Explanation on art. 47, at 29,

¥ Georges Heylens, Case 222/86 at para. 14 (emphasis added).

BOpinion of Advocate General Bobek at para. 110, Case C-403/16, Soufiane E! Hassani v. Minister Spraw Zagranicznych
(Dec. 13, 201 7), http:f/curia.europa.cufjuris/recherche. jsf?language=en {emphasis added).

MSee, e.g., Case C-601/15, J.N. v. Staatssecretaris van Veiligheid en Justitie, 2016 E.CR. I-84, para. 52; Case C-190/16,
Wermner Fries v. Lufthansa CityLine Gmbll, 2017 EC.R. I-513, para. 38; Casc C-524/15, Criminal Proccedings Against
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Any limitation on the exercise of the rights and freedoms recognised by this Charter must be
provided for by law and respect the essence of those rights and freedoms. Subject to the prin-
ciple of proportionality, limitations may be made only if they are necessary and genuinely
meet objectives of general interest recognised by the Union or the need to protect the rights
and freedoms of others.*’

To recall, according to the Explanation on Article 52(1) of the Charter, the wording of that
provision is based on the Court’s case-law, with reference to the Court’s judgment in Karlsson
and Others, to the effect that

restrictions may be imposed on the exercise of the fundamental rights, . . . provided that those
restrictions in fact correspond to objectives of general interest pursued by the [Union] and do
not constitute, with regard to the aim pursued, disproportionate and unreasonable interfer-
ence undermining the very substance of those rights.*!

While that may be, the wording of Article 52(1) of the Charter indicates that there are four
main conditions that must be complied with,*? whereas the passage from the Court’s case-law
just cited could imply that the essence/substance criterion relates—or is somehow linked—to pro-
portionality.*” In fact, this may explain why some case-law of the General Court refers to three, not
four, conditions with respect to Article 52(1) of the Charter, thereby assessing the essence criterion
it the context of the proportionate nature of the measure in question

As illustrated by recent case-law on Article 47 of the Charter, the Court of Justice generally
makes a concerted effort to undertake the assessment of each of the four conditions separately.*
A salient example is Puskdr,*® in which the Court was asked to provide an interpretation of several
provisions of EU law—including Article 47 of the Charter —by way of a reference for a prelimi-
nary ruling from the Supreme Court of the Slovak Republic. The dispute in the main proceedings

Luca Menci, 2018 B.C.R, I-197, para. 43; Case C-537/16, Garlsson Real Estate SA and Others v. Commissione Nazionale per Ie
Societh e 1a Borsa, 2018 E.C.R. I-193, para. 45,

{"Emphasis added,

HCharter Explanations, supra note 16, Explanation on art. 52, at 32 (citing Case (C-252/97, Karlsson and Others, 2000 ECR.
1-202, para. 45) (emphasis added). As pointed out in the literature, the Court’s case-law goes back even further. Sez, e.g, Brkan,
supra note 9, at 345-47. For some recent applications, see, e.g., Case C-75/16, Menini and Rampanelli v. Banco Popolare, 2017
E.C.R. 1-457, para. 54; Case C-348/16, Moussa Sacka v. Commissione Territoriale per il riconnscimento della Protezione inter-
nazionale di Milano, para, 38 (Jul. 26, 2017) http://curia.europa.en/jurisfliste.jsfflanguage=en&jur=C.T Fémnum=c-348/16.

“Namely, those conditions are that such limitation: (1) is provided for by taw; (2) respects the essence of the particular right
or freedom; (3) meets objectives of general interest recognized by the Union or the need to protect the rights and freedoms of
others; and (4) complies with the principle of proportionality.

135e¢, e.g., Joined Cases C-317/08 to C-320/08, Alassini and Others v. Telecom Italia SpA and Others, 2010 ECR. 1-146,
paras. 63-66; Case C-166/13, Mukarubega v. Préfet de police and Préfet de la Seine-Saint-Denis, 2014 E.CR. [-2336, para. 53,
See also, Opinion of Advocate General Szpunar at para. 131 n.127, Case C-165/14, Renddn Marin v. Administracién del
Estado (Sept. 13, 2016), http:/ {curia.europa.eufjurisirecherche jsPlangnage=en.

HGee, e.g., Case T-262/15, Kiselev v. Council, 2017 E.C.R. 1-392, paras. §9-125, paras. 69, 84-125; Case T-149/15, Ben Aliv.
Council, 2017 E.C R. 1-693, paras. 160~73; Case T-515/15, Almaz-Antey v. Council, 2018 E.C.R. I-545, paras. 135-48, paras.
136, 141-48.

3oy some recent applications regarding other Charter articles, see, e.g.. Joined Cases C-293/12 & C-594/12, Digital Rights
Treland Ltd. v. Minister for Commc’s, 2014 E.C.R. I-238, paras. 35-69; Case C-524/15, Menci, 2018 E.CR. I-197, paras. 40-5%;
Case C-537/16, Garlsson Real Estate SA and Others v. Commissione Nazionale per le Societa ¢ la Borsa, 2018 ECR. [-193,
paras. 42-63; Case C-540/16, UAB ‘Spika’” and Others v. Zuvininkystés tamyba prie Lietuvos Respublikos 2emés ukio min-
isterijos, 2018 E.CR.1-565, paras. 36-55; Case C-151/17, Swedish Match AB v. Secretary of State for Health, 2018 EC R.1.938,
paras. 88-91. For a particular emphasis on the essence criterion, se¢ also, ¢.g., Case C-149/17, Bastei Liibbe GmbH & Co. KG v.
Michael Strotzer, 2018 E.CR.I-841, para. 46; Case C-147/17, Sindicatul Farnilia Constanta and Others v. Direcfia Generali de
Asistentd Sociala i Protectia Copilului Constanta, 2018 ECR. 1-926, paras. 83-87.

1$Cage C-73/16, Puskar v. Financéné riaditelstvo Slovenskej republiky and Krimindiny trad finanénej spravy, 2017 ECR.
1-725.
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centered on whether the national tax authorities were permitted to keep a confidential list of per-
sons who purport to act as “front men” for companies {so-called “biele kone” or “white horses”).
In effect, the case raised two key questions about effective judicial protection: First, whether the
exhaustion of an obligatory administrative remedy may be made a pre-condition for the bringing
of legal proceedings; and second, whether the list may be rejected as inadmissible evidence if it was
circulated without the consent of the tax authorities.*

In its judgment, with regard to the first question, the Court held that by making the admis-
sibility of a legal action brought by a person alleging breach of his right to protection of personal
data under Directive 95/46* subject to the prior exhaustion of the administrative remedies avail-
able, the national legislation at issue introduces an additional step for access to the courts that
would delay access to a judicial remedy and could also cause additional costs to be incurred.”
Thus, the Court ruled that the obligation to exhaust additional administrative remedies consti-
tutes, as a precondition for bringing a legal action, a limitation on the right to an effective remedy
before a court within the meaning of Article 47 of the Charter, which may be justified in accor-
dance with Article 52(1) of the Charter.” In undertaking that assessment, first, the Court found
that the legal basis for that obligation was set out in a specific provision of the Slovak Code of Civil
Procedure in such a way that it must be regarded as being provided for by national law.* Second,
the Court held that that obligation respects the essential content of the fundamental right to effec-
tive judicial protection, as enshrined in Article 47 of the Charter: “That obligation does not call
into question that right as such. An additional procedural step is merely imposed in order to exer-
cise it.”* Then, the Court considered that it must still be determined, third, whether that obli-
gation corresponds to an objective in the general interest; and if so, fourth, whether it
complies with the principle of proportionality within the meaning of Article 52(1) of the
Charter, both of which appeared to be met. The Court, however, left it to the referring court
to determine whether the practical arrangements for the exercise of administrative remedies avail-
able under Slovak law did not disproportionately affect the right to an effective remedy under
Article 47 of the Charter.*

With regard to the second question, the Court encouraged the referring court to undertake a
similar analysis in respect to the compliance with Article 47 of the Charter of the rejection of the
contested list as evidence of breach of the protection of personal data conferred by Directive 95/46,
since it was obtained without the consent of the competent authorities.> Still, the Court consid-
ered that, in the relevant circumstances, such rejection appears disproportionate,®® On that basis,

I Puikdr, Case C-73/16 at paras. 2, 26-32; Opinion of Advocate General Kokott at para. 15, Case C-73/186, Pugkir v.
Finanéné riaditelstvo Slovenskej republiky and Kriminalny drad finanénej spravy (Sep. 27, 2017), hitp://curia.europa.enf
juris/recherche jsRlanguage=en.

50pinion of Advocate General Kokott, supra note 47, at para, 1,

Council Directive 95/46, of the European Parliament and of the Council of 24 October 1995 on the protection of indi-
viduals with regard to the processing of personal data and on the free movement of such data, 1995 O.J. (L 281) 31 (EU) (as
amended). It has now been replaced by the General Dala Protection Regulation. Regulation 2016/679, of the European
Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data, and repealing Directive 95/46/EC, 2016 O.]. (L 119) 1 (EU}. See Opinion of the
Advocate General Kokott, supra note 47, at paras, 41-43 (noting that that regulation did not clarify the issue raised by the
present case).

59Pyikdr, Case C-73/16 at para. 61.

3 Pugkir, Case C-73/16 at para. 62.

5 Puilir, Case C-73/16 at para. 63.

*Pudldr, Case C-73/16 at para. 64.

*4Pyfkir, Case C-73/16 at paras. 65-72. In doing so, the Court stressed that it is important that that obligation does not lead
to a substantial delay in bringing a legal action, involves the suspension of the limitation period of the rights concerned, and
does not involve excessive costs. Puskdr, Case C-73/16 at paras. 73-76,

> Puskdr, Case C-73/16 at paras. 77, §7-93.

6Pyskidr, Case C-73/16 at paras, 94-97,
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the Court held that Article 47 of the Charter precludes that rejection, unless it is laid down by
national legislation and respects “both the essential content of the right to an effective remedy
and the principle of proportionality.”’

The Court’s judgment in Puskdr largely-—though not entirely as detailed below”—followed
Advocate General Kokott’s opinion, which also emphasized the application of proportionality
in the proceedings.®® The Advocate General further noted, as part of her inquiry concerning other
Charter rights, that despite the adverse effects associated with the inclusion of the claimant on the
contested list, those interferences do not meet the threshold of a breach of the essence of those
rights if the principle of proportionality is otherwise respected.®

Indeed, other Advocate General opinions have voiced similar sentiments. For example, in her
opinion in K, Advocate General Trstenjak posited:

The question even arises whether the guarantee of respect for the essence of the right can
acquire autonomous significance that goes beyond the three-stage verification of proportion-
ality. If a limitation is so comprehensive that it completely disregards crucial aspects of the
fundamental right in question and consequently affects its essence, it must as a rule be chal-
lenged as unreasonable and hence as disproportionate.®!

Moreover, in his opinion in Delvigne, Advocate General Cruz Villalén considered the essence
of the right to vote recognized in Article 39(2) of the Charter, stating:

In the context of the Charter, respect for the essence of the rights recognised therein acts as
absolute, insuperable limit, as a “limit of limits”. In other words, failure to respect the essence
of the fundamental right in question leads to that right becoming “unrecognisable as such” so
that it will not then be possible to refer 1o a ‘limitation’ of the exercise of the right but rather,
purely and simply, to the ‘abolition” of the right.5

When applying that consideration to the present case and taking account of the nature of the
limitation at issue, he then found it necessary to determine whether the limitation in question was
proportionate because if not, he reasoned, the limit imposed by the Charter on any possible limi-
tation of the fundamental rights—that is to say, their essence—will have been disregarded.*’ In his

5 Puikdr, Case (C-73/16 at para. 93 {emphasis added). The Court likewise stressed the application of propertionality in
considering compliance with Directive 95/46 and other provisions of the Charter of the tax authorities’ drawing up the con-
tested list without the consent of the persons named therein. See Puskdr, Case C-73/16 at paras. 102-17.

*%See infra notes 80, 81 and accompanying text,

#See Opinion of the Advocate General Kokott, supra note 47, at paras, 57, 81,

89Qpinion of the Advocate General Kokott, supra note 47, at para. 116,

§10pinion of Advocate General Trstenjak at para. 75, n.30, Case C-245/11, K v. Bundesasylamt (Nov. 6, 2012), http://curia.
europa.eufjurisirecherche jsfllanguage=en.

2Qpinion of Advocate General Cruz Villaldn at para. 115, Case €-650/13, Delvigne v. Commune de Lesparre Médoc and
Préfet de la Gironde (Oct, 6, 2015), http://curia.europa.eu/juris/recherche jsfflanguage=en.

%Qpinion of Advocate General Cruz Villalon, supra note 62, at para. 116. Of note, in order to assess whether (he limitation
wis proportionate, the Advocate General engaged in a comparative analysis of the laws of the Member States and the case-law
of the European Court of Human Rights, on the basis of which he considered that the national legislation at issue was not in
principle precluded by Article 39 of the Charter, though leaving the final determination to the national court. See Opinion of
Advocate General Cruz Villaldn, sipra note 62, at paras. 117-24. This analysis raises an interesting question as to the extent o
which a comparative analysis of the constitutional traditions common to the Member States—see fnfra note 64 and accom-
panying text-—may help to guide the Court in future case-law on the application of the essence of fundamental rights in EU
law, as has been done for proportionality in this context. See also, Opinion of Advocate General Campos Sdnchez-Bordona at
paras. 82-94, Case C-524/15, Criminal Proceedings Against Luca Menci (Mar. 20, 2018), httpi/curia.europa.cufjuris/
recherche,jsf?language=en (with respect to the necessity requirement in connection with Atticle 5¢ of the Charler on ne
bis in idem). This discussion was reiterated in his related opinions, Opinion of Advocate General Campos $anchez-
Bordona at paras, 74-78, Case C-537/16, Garlsson Real Estate SA and Others v. Commissione Nazionale per le Societa e
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opinion in Rendén Marin, Advocate General Szpunar echoed these remarks in his comparison of
the “essence of rights” in the context of fundamental rights—which he emphasized was well-
known both in EU law and the constitutional traditions of the Member States—and the “sub-
stance of the rights” in the context of EU citizenship.**

Nevertheless, answers have started to emerge in the Court’s case-law. In particular, the Court’s
judgment in Schrems®® suggests a distinctive role for the essence criterion in the assessment of
justified limitations to Article 47 of the Charter under Article 52(1) of the Charter. As is well-
known, this case concerned the interpretation—in light of Articles 7, 8, and 47 of the Charter
—of Directive 95/46 on the protection of personal data®® and in effect the validity of a
Commission decision®” adopted pursuant to that directive on the adequacy of the protection pro-
vided by the safe harbor privacy principles issued by the United States Department of
Commerce.*® The case stemmed from a complaint made by Mr. Schrems, an Austrian national,
to the Data Protection Commissioner regarding the fact that Facebook Ireland transferred the
personal data of its users to the United States, which allegedly did not ensure adequate protection
of the personal data held in its territory against the surveillance activities of public authorities.®

In its judgment, with regard to the legality of the Commission decision, the Court held in rel-
evant part, building on its previous ruling in Digital Rights Ireland,”® that EU legislation involving
interference with the fundamental rights guaranteed by Article 7 of the Charter (respect for private
and family life) and Article 8 of the Charter (protection of personal data) must lay down clear and
precise rules governing the scope and application of a measure and imposing minimum safe-
guards, so that persons whose personal data is concerned have sufficient guarantees enabling their
data to be effectively protected against the risk of abuse and against unlawful access and use of that
data.”! Furthermore and above all, the Court stressed, protection of the fundamental right to
respect for private life at EU level requires derogations and limitations in relation to the protection
of personal data to apply only in so far as is strictly necessary, which was not the case here”? In
particular, legislation permitting public authorities to have access to the content of electronic com-
munications on a generalized basis must be regarded as compromising the essence of the funda-
mental right to respect for private life, as guaranteed by Article 7 of the Charter.”

la Borsa (Mar. 20, 2018), http://curia.europa.eu/juris/recherche jsfflanguage=en; Opinion of Advocate General Campos
Sanchez-Bordona at paras. 81-85, Joined Cases C-596/16 & C-597/16, Di Puma and Others v. Commissione Nazionale
per le Societa e la Borsa (Mar, 20, 2018), http://curia.europa.ew/juris/recherche jsfllanguage=en.

#45ee Opinion of Advocate General Szpunar, supra note 43, at paras. 128-31. In paragraph 128, footnotes 117 and 118, the
Advocate General referred to eight Member States: The Czech Republic, Germany, Hungary, Poland, Portugal, Romania, the
Slovak Republic, and Spain. In focusing on the relative position involving proportionality, he also took note of the absolute
conception of the essence of fandamental rights. See Opinion of Advocate General Szpunar, supra note 43, at para. 129, n.121.
For a general discussion of the relationship between these areas of EU law, see, e.¢., Francesco De Cecco, False Friends and True
Cognates: On Fundamental Freedoms, Fundamental Rights and Union Citizenship, in THE REACH OF FREE MOVEMENT
253-271 (Mads Andenas et al,, eds,, 2017).

85Schrems, Case C-362/14.

%83ee supra note 49.

#’Comimission Decision 2000/520, of 26 July 2000 pursuant te Directive 95/46/EC of the European Parliament and of the
Council on the adequacy of the protection provided by the safe harbour privacy principles and related frequently asked ques-
tions issued by the US Department of Commerce, 2000 O.]. (L 215) 7 {EC).

883 :hrems, Case C-362/14 at para. 67.

858chrems, Case C-362/14 at paras. 28-30.

"Digital Rights Ircland, Joined Cases C-293/12 & C-594/12.

N1Schrems, Case C-362/14 at para. 91.

"2Schrems, Case C-362/14 at paras. 92-Y3,

T35chrems, Case (-362/14 at para. 94 (citing paragraph 39 of the judgment in Digital Rights Ireland). Yet, to be clear, in
Digital Rights Ireland, the Court held that—as regatds to the assessment under Article 52(1) of the Charter—the essence
criterion was complied with in respect to Articles 7 and 8 of the Charter. [t was rather proportionality that was not. See
Digital Rights Jreland, Joined Cases C-293/12 & C-594/12 at paras. 39, 40, 45-69. Se¢e also, Joined Cases C-203/15 &
C-698/15, Tele2 Sverige AB v. Post- och telestyrelsen and Others, 2016 ECR. I-970, para. 101
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The Court then declared:

Likewise, legislation not providing for any possibility for an individual to pursue legal rem-
edies in order to have access to personal data relating to him, or to obtain the rectification or
erasure of such data, does not respect the essence of the fundamental right to effective judicial
protection, as enshrined in Article 47 of the Charter. . . . The very existence of effective judi-
cial review designed to ensure compliance with provisions of EU law is inherent in the exist-
ence of the rule of law.”

On that basis, the Court held that the Commission decision failed to comply with the require-
ments of the Directive—read in the light of the Charter—and was therefore invalid.”

The Coutrt’s reasoning above indicates that a measure that does not afford any remedy before a
court does not respect the essence of Article 47 of the Charter’® and thus will not be justified,
without having to proceed to consider the other criteria set forth in Article 52(1) of the
Charter.”” Consequently, the Court’s judgment in Schrems signals that the assessment of the
essence criterion in respect of Article 47 of the Charter is not to be subsumed within the propor-
tionality analysis.”® Further support for this position may be gleaned from the Court’s case-law on
the application of the essence criterion in respect of other fundamental rights. For example, in
Alemo-Herron and Qthers”—concerning Article 16 of the Charter laying down the freedom
to conduct a business—the Court considered that the limitation in question was liable to adversely
affect the “very essence” of that freedom and thus was precluded, without examining the other
criteria laid down in Article 52(1) of the Charter. That being said, further clarification in the
case-law is warranted because, admittedly, in Schrems, the Court’s reasoning on this point fol-
lowed the discussion of proportionality in respect of Article 7 of the Charter.

. Relationship with Nationol Procedural Autonomy, Equivalence, and Effectiveness

As noted above, there was a difference of approach between the Court’s judgment and Advocate
General Kokott’s opinion in Puskdr.®® In contrast to the Court’s judgment—which focused on
Articles 47 and 52(1) of the Charter—the Advocate General’s opinion highlighted the interplay
between the principle of effectiveness and the right to an effective remedy in her assessment of
certain questions. Specifically, she noted the potential application of the Court’s case-law on

TASchrems, Case C-362/14 at para. 95 (emphasis added).

75Schrems, Case C-362/14 at paras. 96-98, 104-06. See further Opinion of Advecate General Mengozzi at para. 326,
Opinion 1/15, EU-Canada PNR Agreement (Jul. 26, 2017), http:f/curia.europa.eu/juris/recherche jsfflanguage=en.

76See also, e.g., Opinion of Advocate General Cruz Villalén at para. 39, Case C-530/13, Coty Germany GmbH v.
Stadisparkasse Magdeburg (Jul. 16, 2015), hupi//curia.curopa.ew/jurisirecherchejsfilanguage=en; Opinion of Advosate
General Tanchev at para. 81, Case C-34/17, Donncllan v. The Revenue Commissioners {Apr. 26, 2018}, hutp:/fcuria.
curopa.evfjuris/recherche jsflanguage=en.

T7See, e.g., Tuomas Ojanen, Making the Essence of Fundamental Rights Real: The Court of Justice of the European Union
Clavifies the Structure of Fundamental Rights Under the Charter, 12 EUr. ConsT, L. REv. 318 (2016). See further contributions
in this special issue, in particular Maja Brkan, The Fssence of the Fundamental Rights to Privacy and Data Protection: Finding
the Way Through the Maze of the CJEUs Constitutional Reasoning, 20 GERMAN L.]. 364 (2019); Koen Lenaerts, Limits on
Limitations: The Essence of Fundamental Rights in the EU, 20 GErRmanN LJ. 779 (2019).

In that regard, see, e.g., Case C-300/11, ZZ v. Secrelary of State for the Home Department, 2013 E.CR. I-363, para. 51 (in
reference to Article 52(1) of the Charter, the Court states that “any limitation must in particular respect the essence of the
fundamental right in question and requires, in addition, that subject to the principle of proportionality, the limitation must be
necessary and genuincly meet objectives of general interest recognised by the European Union™) {(emphasis added).

PCase C-426/11, Alemo-Herron and Others v. Parkwood Leisure Ltd., 2013 ECR. [-521, paras. 34-37. For a different view,
see, e.g., Xavier Groussot, Gunnar Thor Pétersson, & Justin Pierce, Weak Right, Strong Court—The Freedom to Conduct
Business and the EU Charter of Fundamental Rights, in RESFARCH HANDBOOK ON EU Law AND HUMAN RIGHTS 326-44
(Sionaidh Douglas-Scott & Nicholas Hatzis eds., 2017).

¥ Puskdr, Case C-73/16.
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national procedural autonomy, equivalence, and effectiveness to the present case, but she consid-
ered that reliance on Article 47(1) of the Charter structured the necessary review of the relevant
measure, as it inevitably brought the limits of fundamental rights under Article 52(1) of the
Charter into focus. Consequently, she found that Article 47(1) of the Charter and the principle
of effectiveness ultimately embody the same legal principle and could be examined jointly using
the rules in Articles 47(1) and 52(1) of the Charter.®

Indeed, the essence of the fundamental right to an effective remedy intersects with the hotly
debated issue of the relationship between the Court’s case-law on Articles 47 and 52(1) of the
Charter and on national procedural autonomy, equivalence, and effectiveness. As mentioned
in several Advocate General opinions,® the Court has not yet elaborated when or why it resorts
to one, the other, or both in the particular case. The essence of Article 47 of the Charter figures
into this dynamic in at least two important ways.

First, as noted in the commentary,® the relationship between these two strands of the Court’s
case-law has implications for the distinction between the subjects concerned solely with national
procedural autonomy, equivalence, and effectiveness and those involving only Article 47 of the
Charter. This raises the question of what does or does not constitute the essence of the funda-
mental right to an effective remedy and to a fair trial as part of delineating that boundary.
This brings the elucidation of the essence of this fundamental right into sharp focus, and in turn,
the need for further case-law of the Court on the matter.

Second, regarding the subjects in which the two strands of the Court’s case-law overlap, it is often
perceived that the standards set by that case-law for compliance with Article 47 of the Charter are
higher than those for the principle of effectiveness (in the Rewe sense).®* Consequently, the essence
of the right in the assessment under Article 52(1) of the Charter may be significant in the finding
that a particular national (procedural) rule is, or is not, precluded by Article 47 of the Charter.

A notable example is Star Storage and Others,®® in which the Court and the Advacate General
came to different conclusions with respect to the essence criterion, as well as the tests to be applied.
This case involved a reference for a preliminary ruling from two Romanian appellate courts con-
cerning the compatibility with EU law of national rules requiring the applicant to deposit a “good

R'I'C)pinicpn of Advocate General Kokott, supra note 47, at paras, 46-52, 70, 78-79.

¥2G¢e, e.g., Sacha Prechal & Rob Widdershoven, Redefining the Relationship Between “Rewe-effectivenes” and Effective
Judicial Protection, 4 Rev. EUR. ADMIN. L. 31 (2011); Jasper Krommendijk, Is There Light on the Horizon? The
Distinction Between “Rewe-gffectiveness” and the Principle of Effective Judicial Protection in Article 47 of the Charier After
Orizzonte, 53 COMMON MKT. {.. RFv, 1395 (2016). For a general discussion of the Court’s case-Jaw on national procedural
autonomy, equivalence, and effectiveness, see, e.g., KOEN LENAERTS, IGNACE MASELIS & KATHLEEN GUTMAN, EU PROCEDURAL
Law 107-56 {Janck Tomasz Nowak ed., 2015).

Bgee, e.g., Opinion of Advocate General Jdiskinen at paras. 33-37, Case C-61/14, Orizzonte Salute (Oct. 6, 2015), http://
cutia.europa.cufjurisirecherche.jsfflanguage=en; Qpinion of Advocate General Sharpston at paras. 36-38, Joined Cases
C-439/14 & C-488/14, Star Storage and Others (Sept. 15, 2016); Opinion of Advocate General Bobek at paras. 99-100,
Case C-89/17, Secretary of State for the Home Departmient v. Banger (Jul. 12, 2018), http://curia.europa.eu/juris/recherche.
jsFlanguage=en.

$4Gee Prechal & Widdershoven, supra note 82, at 46-49.

#38ee, e.g., Prechal & Widdershoven, supra note 82, at 101, But see, Krommendijk, supra note 82, at 1406-07, 1412-17. This
point refers to the line of case-law starting with the 1976 judgments in Rewe, in which the Court has heid that, in the absence of
EU legislation in the field, it is for the domestic legal system of each Member State to designate the courts and (ribunals having
jurisdiction and to lay down the detailed procedural rules governing actions for safeguarding rights which individuals derive
from EU law (principle of national procedural autonomy). Yet, in accordance with the principle of sincere cooperation, the
detailed procedural rules governing actions for safeguarding an individual's rights under EU law must be no less favorable than
those governing similar domestic actions {principle of equivalence) and must not render impossible in practice or excessively
difficult the exercise of rights conferred by EU law (principle of effectiveness). See, e.g, Case C-234/17, XC and Others v.
Generalprokuratur, 2018 E.CR. 1-853, paras. 21-23. For a broader perspective on procedural autonomy, se¢ Sacha
Prechal, Between effectiveness, procedural autonomy and judicial protection, in FUNDAMENTAL CHALLENGES OF LAw IN
LIFE REALITY—LIBER AMICORUM MARKO JLESIC 391-404 (Marko Pavliha et al. eds, 2017).

*Toined Cases C-439/14 & (C-488/14, Star Storage and Others, 2016 E.CR, 1-688.
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conduct guarantee” to access review procedures for public procurement decisions by contracting
authorities. As framed by Advocate General Sharpston, the key issue arising for the Court’s con-
sideration in the case was how far the Member States could go in setting financial requirements for
challenging decisions in order to reduce the risk of frivolous challenges that were likely to be
unsuccessful and impede the public contract award procedure.®”

In its judgment, the Court rooted its assessment in Article 47 of the Charter.® It considered
that the good conduct guarantee constitutes, as a pre-condition for getting any challenge exam-
ined, a limitation on the right to an effective remedy within the meaning of Article 47 of the
Charter and thus could only be justified in accordance with Article 52(1) of the Charter.*”
The Court ruled that the conditions set down in Article 52(1) of the Charter were satisfied,*
and in particular, found that the fact that the good conduct guarantee may reach the substantial
amount of EUR 25 000 or even EUR 100 000 could not lead to the conclusion that it undermines
the “fundamental content” of the right to an effective remedy, since in any event that guarantee
cannot be kept by the contracting authority, whatever the outcome of the action.”’

In her opinion, Advocate General Sharpston reached a different conclusion and by a different
route. She considered the matter jointly on the basis of the case-law on national procedural
autonomy, equivalence, and effectiveness and the right to an effective remedy under Articles 47
and 52(1) of the Charter.”® On that basis, she took the view that the good conduct guarantee
involves a disproportionate limitation on the right to an effective remedy and therefore under-
mines the effectiveness of the relevant provisions of the directives,”* She also found that the good
conduct guarantee affects the essence of that right because it is liable in practice to deprive eco-
nomic operators having or having had an interest in obtaining a particular contract from accessing
a remedy against allegedly illegal decisions of contracting authorities.”

D. The Essence of Article 47 of the Charter Within the EU System of Judicial
Protection

1. Role in the Union’s System of Review

Although it may be tempting to focus on the role of the essence of the fundamentai right to an
effective remedy and to a fair trial in the context of the application of justified limitations to the
exercise of that right under Article 52(1) of the Charter, it is not limited as such. Recent case-
law of the Court of Justice demonstrates that the essence of the fundamental right to an effective
remedy and to a fair trial is linked to other aspects within the broader framework of the EU system of
judicial protection.

This link is suggested in the Explanation on Article 47 of the Charter, indicating that the inclusion
of the Court’s case-law—recognizing the right to an effective remedy before a court as a general prin-
ciple of Union law—was not intended to change the system of judicial review laid down by the Treaties
in Articles 251 to 281 TFEU, and in particular the rules relating to the admissibility of direct actions
brought by natural and legal persons before the EU courts under the fourth paragraph of Article 263
TFEU as amended.” This points to the relevant changes brought by the Lisbon Treaty-—by virtue of

$Qpinion of Advocate General Sharpston, supra note 83, at paras. 1-2.

¥See Star Storage, Joined Cases C-439/14 & C-488/14 at paras. 42-46.

¥ Star Storage, Joined Cases C-439/14 & C-488/14 at para. 49.

#05tar Storage, Joined Cases C-439/14 & C-488/14 at paras. 50-63.

Star Storage, Joined Cases C-439/14 & C-488/14 at para. 50.

*20pinion of Advocate General Sharpston, supra note 83, at paras. 32-35,
#Opinion of Advocate General Sharpston, supra note 83, at paras. 51-52, 57-58.
*1Opinion of Advocate General Sharpston, supra note 83, at para. 51.

*Charter Explanations, supra note 16, arl. 47, at 29,
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the new limb added to the fourth paragraph of Article 263 TFEU™ in tandem with the introduction of
the second subparagraph of Article 19(1) TEU”—with a view to remedying the apparent gaps in the
EU system of judicial protection in connection with direct actions brought by natural and legal persons
to challenge the legality of Union measures without implementing measures.*®

The essence of the fundamental right to an effective remedy and to a fair trial recognized under
Article 47 of the Charter is therefore tied, among other things, to these institutional developments.
This is part of the construction of a truly complete and coherent system of judicial protection in
the EU so as to ensure that individuals have access to a court—either at national or EU level—to
challenge the legality of Union measures.”

Regarding the completeness of the system in terms of ensuring no gaps, the Court’s case-law
concerning the interpretation of the new limb of the fourth paragraph of Article 263 TFEU—in
respect to regulatory acts not entailing implementing measures—may be considered to enrich
the conception of the essence of the first paragraph of Article 47 of the Charter involving access
to a court. As the Court recently recalled in the European Union Copper Task Force and
Industrias Quimicas del Vallés cases,'™ the expression “which . , . does not entail implementing
measures” within the meaning of the fourth paragraph of Article 263 TFEU must be interpreted
in the light of the objective of that provision, which is to ensure that individuals do not have to
break the law in order to have access to a court. Where a regulatory act directly affects the legal
situation of a private party without requiring implementing measures, that party could be denied
effective judicial protection if he did not have a legal remedy before the EU courts for the purpose of
challenging the legality of the regulatory act.!”

Admittedly, in some circles, this line of case-law has met with disappointment so far on
account of the limits placed on this new limb of the fourth paragraph of Article 263 TFEU.
In particular, this is due to the fact that regulatory acts are restricted to non-legislative
acts of general application starting in Imuit Tapiriit Kanatami and Others v. European
Parliament and Council.'% There has also been a noticeable split between the Court and its
Advocates General—in cases such as Telefénica v. Commission,'® Stichting Woonpunt and
Others v. Commission,'® T & L Sugars and Sidul Agticares v. Commission,'"” and the cases just

%The fourth paragraph of Article 263 TFEU provides:

Any natural or legal person may. under the conditions laid down in the first and second paragraphs, institute
proceedings against an act addressed to that person or which is of direct and individual concern to them, and
against a regulatory at which is of direct concern to them and does not entail implementing measures,
(Emphasis added).

#The second subparagraph of Article 19(1) TEU pravides: “Member States shall provide remedies sufficient to ensure
effective legal protection in the fields covered by Union law.”

*For background on this well-trodden subject, see, e.g., LENAERTS ET AL, supra note §2, at 331-37,

"See LENAERTS ET AL., supra note 82, at 1-7,

10¢Case C-384/16 P, European Union Copper Task Force v. Commission, 2013 E.C.R. 1-176; Case C-244/16 P Industrias
Quimicas del Vallés v. Commission, 2018 E.CR. [-177, Reference is made to the first case for convenience.

W European Union Copper Task Force, Case C-384/16 D at para, 42,

M Cormpare Case C-583/11 P, Inuit Tapiriit Kanatami and Others v. Buropean Parliament and Council, 2013 ECR. 1-625,
paras. 51-62, with Opinion of Advocate General Wathelet at paras. 51-65, Case C-132/12 P, Stichting Woonpunt and Others
v. Commission {Feb. 27, 2014), http://curia.europa.eufjurisfrecherche jsfflanguage=en.

"B Compare Case C-274/12 P, Telefénica v. Commission, 2013 E.CR. [.852, paras. 27-39, with Opinion of Advocate
General Kokolt at paras. 35-42, 60-61, C-274/12 P, Telefénica v. Commission (Dec. 13, 2013), http://curia.europa.eu/
jurisfrecherche jsfflanguage=en.

" Campare Stichting Woonpunt, Case C-132/12 P at paras. 49- 54, with Opinion of Advocate General Wathelet at paras.
69-99, Case (-132/12 P, Stichting Woonpunt and Others v. Commission (Feb. 27, 2014), http:/fcuria.europa.eufjuris/
recherche jsf?language=en.

" Compare Case C-456/13 P, T & L Sugars and Sidul Agdcares v. Commission, 2015 E.C.R. I-284, paras. 29- 51, with
Opinion of Advocate General Cruz Villalon at paras. 16-48, Case C-456/13 P, T & L Sugars and Sidul Aglcares v.
Commission {Apr. 28, 2015}, hitp://curia.curopa.ct/jurisirecherche.jsf?language=en.
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mentioned'%—in reconciling the requirements of direct concern and not entailing implementing
measures, as well as the interpretation of the latter. Yet, arguably, the fact that such limits have
been placed on this new limb does not necessarily present a gap in the EU system of judicial pro-
tection, provided that the second subparagraph of Article 19(1) TEU essentially “picks up the
slack” at the national level.

Under the Court’s case-law, the conditions for admissibility laid down in the fourth paragraph
of Article 263 TFEU are to be interpreted in the light of the fundamental right to effective judicial
protection without, however, setting aside those conditions which are expressly laid down in the
Treaties. Judicial review of compliance with the Union legal order, however, is ensured, as seen
from Article 19(1) TEU, by both the Court of Justice and by the courts of the Member States. The
‘TFEU has established—by Articles 263 and 277 TFEU on the one hand, and Article 267 TFEU, on
the other hand—a complete system of legal remedies and procedures designed to ensure judicial
review of the legality of Union acts. Consequently, for persons who do not satisfy the admissibility
requirements of the fourth paragraph of Article 263 TFEU, it is for the Member States to establish
a system of legal remedies and procedures which ensure respect for the fundamental right to effec-
tive judicial protection. That obligation of the Member States follows from the second subpara-
graph of Article 19(1) TEU, as well as from Article 47 of the Charter to the extent that Member
States are implementing EU law within the meaning of Article 51(1) of the Charter.'"

Moreover, as regards the coherence of the system in the sense of ensuring complementary
routes of direct and indirect review of legality before the EU courts and the national courts,
the Court’s judgment in Rosneff'® also infuses the essence of the first paragraph of Article 47
of the Charter in respect of access to a court. The key issue presented by that case was whether
the Court had jurisdiction to give a preliminary ruling on the validity of a Council decision pre-
scribing restrictive measures adopted on the basis of provisions relating to the CFSP, thereby
allowing for the indirect review of legality, even though the Treaties explicitly provided only
for direct review of the legality of decisions imposing restrictive measures on individuals via
the fourth paragraph of Article 263 TFEU.'”

In its judgment, the Court affirmed its jurisdiction in this regard on the grounds that—
provided it has the requisite jurisdiction under Articles 24(1) TEU and 275 TFEU to rule on
the validity of EU acts—it would be inconsistent with the system of effective judicial protection
to exclude the possibility that national courts may refer questions on the validity of Council deci-
sions prescribing the adoption of restrictive measures against individuals.'"’ The Court ruled, inter
alia, that because the implementation of such decisions is in part the responsibility of the Member
States, a reference for a preliminary ruling on validity plays an essential part in ensuring effective
judicial protection.!!! Further, having regard to the fact that Member States must ensure that their
national policies conform to the Union position enshrined in Council decisions, access to judicial
review of those decisions is indispensable when those decisions prescribe restrictive measures
against such persons.''? The Court also took note of the requirements set down in the first para-
graph of Article 47 of the Charter and stressed that “the very existence of effective judicial review
designed to ensure compliance with provisions of EU law is of the essence of the rule of law 113

YCompare European Union Copper Task Force, Case C-384/16 P at paras. 32-71, with Opinion of Advocate General
Wathelet at paras. 44-84, Case C-384/16 P, European Union Copper Task Force v. Commission (Mar. 13, 2018), htep://
curia.europa.en/jurisirecherche jsftlanguage=en.

W Buropean Union Copper Task Force, Case C-384/16 P at paras. 11§-12, 116-17.

1%8Cage (-72/15, P)SC Rosneft Qil Company v, Her Majesty’s Treasury, 2017 E.CR. 1-236.

1925e¢ Rosmeft, Case C-72/15 at paras. 65-66. See also, C-455/14 P, H v. Council and Commission, 2016 E.C.R. I-569,
paras. 41-58.

VORosneft, Case C-72/15 at para. 76.

" Rosneft, Case C-72/15 at para, 74

"zRosneﬂ, Case C-72/15 at para, 71 (emphasis added).

13Rosneft, Case C-72/15 at para. 73 (emphasis added).
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Consequently, the Court’s judgment ensures that an indirect route for access to a court to chal-
lenge the legality of Union measures is open, where the direct route is foreclosed.

i, Judicial independence

Recent case-law on Article 47 of the Charter—along with the second subparagraph of Article
19(1) TFEU—has also started to fill out the contours of the essence of other aspects of the fun-
damental right to an effective remedy and to a fair trial.

In particular, Associagdo Sindical dos Juizes Portugueses''! involved a reference for a prelimi-
nary ruling from the Supreme Administrative Court of Portugal concerning the compatibility of
national legislation, temporarily reducing the salaries paid to members of the Portuguese judiciary
to combat the effects of the economic crisis, with the principle of judicial independence enshrined
in the second subparagraph of Article 19(1) TEU and Article 47 of the Charter,!'®

In its judgment—confined to the interpretation of the second subparagraph of Article 19(1)
TEUY%—the Court emphasized that, with regard to a court or tribunal as defined by EU law
which may rule on questions involving the application or interpretation of that law, the
Member States must ensure that that court meets the requirements essential to effective judicial
protection in accordance with the second subparagraph of Article 19(1) TEU.'" In order for that
protection to be ensured, maintaining that court’s independence is essential, as confirmed by the
second paragraph of Article 47 of the Charter referring to the access to an “independent” tribunal
as one of the requirements linked to the fundamental right to an effective remedy.!'® The Court
also pointed out that, like the protection against removal from office, the receipt by members of
the body concerned of a level of remuneration commensurate with the importance of the func-
tions they carry out constitutes a guarantee essential to judicial independence.’'? Taking account
of the particular circumstances of the present case, the Court held that the salary-reduction mea-
sures at issue in the main proceedings did not impair the independence of the members of the
court concerned and thus the second subparagraph of Article 19(1) TEU must be interpreted as
meaning that the principle of judicial independence does not preclude such measures.'*

Several months later, in Minister for Justice and Equality,'?" involving a reference for a prelimi-
nary ruling from the High Court of Ireland, the Court was presented with questions relating to the
requirements of judicial independence under Article 47 of the Charter. The main issue raised by
this case essentially concerned whether, under the Framework Decision 2002/584 on the European
arrest warrant,'2 the person concerned should be surrendered from Ireland to Poland when the

"M Cage C-64/16, Associagao Sindical dos Juizes Portugueses v. Tribunal de Contas, 2018 E.CR. 1-117.

“sAssacr'a;ﬁo Sindical dos Juizes Portugueses, Case C-64/16 at paras. 1, 2, 11-18.

N6 4 ssociagho Sindicat dos Juizes Portugueses, Case C-64/16 at para. 27, In that regard, the Court pointed out—in paragraph
29 of its judgment—that, “as regards the material scope of the second subparagraph of Article 19(1) TEU, that provision
relates to ‘the fields covered by Union law,’ irrespective of whether the Member States are implemeniting Union law, within
the meaning of Article 51(1) of the Charter.” For further discussion of the relationship between that provision and Article 47 of
the Charter in light of this judgment, see, e.g., Opinion of Advocate General Tanchev at paras. 52-62, Casc C-619/18,
Commission v. Poland {Independence of the Supreme Court) (Nov, 15, 2018), hitp://curia.curopa.eufjurisfrecherche.jsf?
language=en.

”?Assocfag:éa Sindical dos Juizes Portugueses, Case C-64/16 at paras. 37-40 (emphasis added).

1A ssociagde Sindical dos Juizes Portugueses, Case C-64/16 at para. 41 (emphasis added).

V9 A ssociagio Sindical dos Juizes Portugueses, Case C-64/16 at para. 45 (emphasis added).

12 A ssociagda Sindical dos Juizes Portugueses, Case C-64/16 at paras, 46- 52. See afso, Case C-49/18, Vindel v. Ministerio de
Justicia, 2019 E.C.R. [-106, paras. 67-74.

12 5ee Case C-216/18 PPU, Minister for Justice and Equality {Deficiencies in the system of justice), 2018 E.C.R. 1-586, paras.
14-25, 33-34; Peter Bard & Wouter van Ballegooij, Judicial Independence as a Precondition for Mutual Trus? The CIEU in
Minister for Justice and Equality v. LM, 9 New J. Eur. Clam. L. 353, 354 {2018).

22Council Framework Decision 2002/584/JHA, of 13 June 2002 on the Eurcpean arrest warrant and the suerender
procedures beiween Member States, 2002 O, (L 190} 1 (as amended by Council Framework Decision 2009/299/JHA of
26 February 2009, 2009 O.J. (L 81) 24).
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executing judicial authority had serious doubts as to whether that person’s fundamental right to a
fair trial guaranteed by the second paragraph of Article 47 of the Charter would be respected due
to the apparent lack of independence of the Polish judiciary resulting from the reform of the Polish
justice system.'?

In its judgment, the Court—drawing in relevant part from its findings in Associagdo Sindical
dos Jufzes Portugueses'**—declared, inter alia, that

the requirement of judicial independence forms part of the essence of the fundamental right to a
fair trial, a right which is of cardinal importance as a guarantee that all the rights which indi-
viduals derive from EU law will be protected and that the values common to the Member States
set out in Artide 2 TEU, in particular the value of the rule of law, will be safeguarded.'”

The Court further reiterated that the very existence of effective judicial review designed to
ensure compliance with EU law is of the essence of the rule of law, and that maintaining the inde-
pendence of national courts and tribunals is essential for ensuring effective judicial protection, as
confirmed by the second paragraph of Article 47 of the Charter, as well as the proper functioning
of the preliminary ruling procedure and the European arrest warrant mechanism.'?® On that basis,
the Court held that the existence of a real tisk that the person in respect of whom a European
arrest warrant has been issued will, if surrendered to the issuing judicial authority, suffer a breach
of his fundamental right to an independent tribunal and, therefore, of the essence of his funda-
mental right to a fair trial, a right guaranteed by the second paragraph of Article 47 of the Charter,
is capable of permitting the executing judicial authority to refrain, by way of exception, from giv-
ing effect to that European arrest warrant, on the basis of Article 1(3) of Framework Decision
2002/584.'7

The Court’s judgments in these foregoing cases may thus be read as developing the dimensions
of judicial independence as part of the essence of the rights enshrined in the second paragraph of
Article 47 of the Charter. It is left open whether other essential elements of the EU system of
judicial protection may be recognized in the future. The case-law in the context of restrictive mea-
sures in the CFSP helps to illuminate further attributes of the essence of the rights contained in
Article 47 of the Charter,

i), Restrictive Measures in the CFSP

Generally, matters bearing on the essence of the fundamental right to an effective remedy and to a
fair trial may arise, explicitly or implicitly, in various constellations of the Court’s case-law,
depending in large part on the circumstances of the case and the provisions of EU law in question.
One fruitful area, among others,'?® for examining the dimensions of the essence of the rights
enshrined in Article 47 of the Charter concerns the Court’s case-law on restrictive measures

12Those doubts had been prampted by the Commission’s reasoned proposal in accordance with Article 7(1) TEU regard-
ing the rule of law in Poland (Proposal for a Council Decision on the determination of a clear risk of a serious breach by the
Republic of Poland of the rule of law, COM (2017) 835 final (Dec. 20, 2017)), which in turn referred to documents issued by
various international and Eurcpean bodies expressing serious concerns about such veform. See Minister for Justice and
Equality, Case C-216/18 PPU at paras. 17-22, Of note, there are scveral cases presently pending before the Court rclating
to such reform. See Opinion of Advocate General Tanchev, supra note 156, at para. 2 n.2.

1MSee Minister for Justice and Equality, Case C-216/18 PPU st paras, 49-54, 63-64,

B Minister for Justice and Equality, Case C-216/18 PPU at para. 48 {emphasis added).

26Minister for Justice and Equality, Case C-216/18 PPU at paras. 51-58 (emphasis added).

127 pinister for fustice and Equality, Case C-216/18 PPU at para, 5% (emphasis added). To that end, the Court established the
two-step assessment which must be undertaken by the executing judicial authority in that regard. See Minister for Justice and
Equeality, Case C-216/18 PPU at paras. 60-79.

1%Fgr example, other potential areas for examination which come to mind include the Court’s developing case-law on
asylum policy, unfuir contract terms, and access 1o justice in environmental matters.
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in the CFSP, as already shown by the Rosneft case above. This case-law is typically situated within
the context of litigation brought by private parties before the EU courts (namely, the General
Court, with appeal to the Court of Justice) seeking the annulment of restrictive EU measures
imposed against them, freezing their funds.

The Kadi cases are a prominent example. As has been well-documented, Kadi 1'% presented the
Court on appeal with the judicial review of EU restrictive measures implementing United Nations
Security Council (“UNSC”) Resolutions in the context of the fight against terrorism, whereby
Mr. Kadi and another claimant had brought actions for annulment against certain measures freez-
ing their funds."*® In its judgment, the Court ruled, inter alia, that since the Council had failed to
inform them of the reasons for their listing, the evidence on which that listing was based or
afforded them the right to be heard, their fundamental rights of defence and effective judicial
review were violated, and there was an unjustified restriction on Mr. Kadi’s fundamental right
to property.’? The Court therefore annulled the restrictive measures against them.'®
Although the Court did not refer explicitly to the essence of those fundamental rights in its
judgment, Advocate General Poiares Maduro remarked—in the context of his discussion of
the alleged breach of the right to effective judicial view—-that, “[w]hile certain limitations on that
right might be permitted if there are other compelling interests, it is unacceptable in a democratic
society to impair the very essence of that right ”*??

The Court was more forthcoming in Kadi I1.'*? In order to remedy the infringements of EU law
identified by the Court in Kadj I, the Commission communicated to Mr. Kadi the narrative sum-
mary of reasons provided by the UNSC for his inclusion on the list of restrictive measures and
afforded him the opportunity to comment, following which the Commission maintained his name
on the list.”*® Mr. Kadi challenged these restrictive measures maintaining his listing, which were
annulled by the General Court.*¢ In its judgment, the Court of Justice dismissed the appeal, again
pronouncing on issues concerning the judicial review of UN-implemented EU restrictive mea-
sures and on whether the observance of Mr. Kadi’s fundamental rights of defense and effective
judicial protection required disclosure of the information and evidence relied on,!¥

Importantly, in Kadi I, the Court laid down a series of criteria to ensure respect for these fun-
damental rights, drawing on previous case-law. In particular, it underlined that the fundamental
right to effective judicial protection affirmed in Article 47 of the Charter requires that the person
concerned must be able to ascertain the reasons upon which the decision taken in relation to him
is based—either by reading the decision itself or by requesting and obtaining disclosure of those
reasons—without prejudice to the power of the courts having jurisdiction to require the authority
concerned to disclose that information. This is in order to make it possible for him to defend his
rights in the best possible conditions and to decide, with full knowledge of the relevant facts,
whether there is any point in his applying to the court having jurisdiction, and in order to
put the latter in a position to fully review the lawfulness of the decision in question.'*®

12%[gined Cases C-402/05 P & C-415/05 P, Kadi and Al Barakaat International Foundation v. Council and Commission,
2008 E.C.R. I-461 [hereinafter Kadi I].

130¢ee Kadi I, loined Cases C-402/05 P & C-415/05 P at paras. 11-106.

PIRadi 1, Joined Cases C-402/05 P & C-415/05 P at paras, 333-71.

P2radi 1, Joined Cases £-402/05 P & C-415/05 P at para. 372.

10pinion of Advocate General Poiares Maduro at para. 52, Joined Cases C-402/05 P and C-415/05 P, Kadi I (Sept. 3,
2008), http:chria.europa‘eu;’juris}recherche.jsf?language=en (emphasis added).

1340ined Cases C-584/10 P, C-593/10 P & C-595/10 P, Commission and Others v. Kadi, 2013 E.CR. [-518 [hereinafter
Kadi 1.

1355ee Opinion of Advocate General Bot at paras, 19-28, Joined Cases C-584/10 P, C-593/10 P & C-595/10 P, Kadi II (Jul.
18, 2013), httpt//curia.europa.eufjuris/recherche jsf?language=en.

1¥%(Cage T-§5/09, Kadi v. Commission, 2010 E.CR. I-418.

VR adi 11, Joined Cases C-384/10 P, C-593/10 P & C-595/10 P at paras. 103-34.

B8 adi 11, Joined Cases C-584/10 P, C-593/10 P & C-595/10 P at paras, 98-137 {in particular, paragraphs 98 and 100 and
the case-law cited).



902 Kathleen Gutman

Also, in this context, the Court stressed that judicial review of the lawfulness of the contested
measures was all the more essential because—despite improvements—the United Nations regime
did not provide persons with the guarantee of effective judicial protection.'® The Court then
stated:

The essence of effective judicial protection must be that it should enable the person concerned
to obtain a declaration from a court, by means of a judgment ordering annulment whereby
the contested measure is retroactively erased from the legal order and is deemed never to
have existed, that the listing of his name, or the continued listing of his name, on the list
concerned was vitiated by illegality, the recognition of which may re-establish the reputation
of that person or constitute for him a form of reparation for the non-material harm he has
suffered, !4

This stands as an important proclamation of an essential component of the fundamental right
to an effective remedy. Moreover, the criteria elaborated above by the Court in Kadi II indicates
that individuals must be afforded a minimum of information in order to be in a position to defend
themselves which, too, may be considered to form part of the essence of that right.!¥!

Peftiev and Others'? is also instructive for the essence of the right to an effective remedy with
regard to legal representation. Through a reference for a preliminary ruling from the Supreme
Administrative Court of Lithuania, this case concerned the interpretation of certain EU restrictive
measures in respect to Belarus, which set forth a derogation from fund-freezing measures for the
payment of legal services in order to allow the persons concerned to challenge the lawfulness of
such measures in court.'®?

In its judgment, the Court ruled that when taking a decision on whether to grant a derogation
for the release of funds under the measures concerned, the competent national authority does not
enjoy an absolute discretion, but must exercise its powers in a manner that upholds the rights
provided for in the second sentence of the second paragraph of Article 47 of the Charter'®
and, in a situation such as that in the main proceedings, observes the indispensable nature of legal
representation in bringing an action challenging the lawfulness of restrictive measures.'** In doing
s0, the Court rejected the Lithuanian Government’s argument that the refusal to grant the der-
ogation did not undermine the essence of the right to an effective legal remedy because the person
providing the legal services will be paid after the funds have been released, underlining that that
argument was based on the assumption that the action brought will be successful, which it may
not be, and moreover, a Member State may not require a legal service professional to bear such a
financial risk.!%

Altogether, on the basis of the Court’s case-law, the essence of the fundamental right to an
effective remedy and to a fair trial within the EU system of judicial protection may be considered
to act as a kind of developmental device in the Union legal order, encouraging the progressive
realization of Charter rights.

19K adi I, Joined Cases C-584/10 P, C-593/10 P & C-595/10 P at para. 133.

190K adi I, Joined Cases C-584/10 P, C-593/10 P & (C-595/10 P at para. 134 (emphasis added).

*1Prechal, supra note 2, at 152-53.

12Case C-314/13, Ussienio reikaly ministerija and Finansiniy nusikaltimy tyrimo tarnyba v, Peftiev and Others, 2014
E.C.R. I-1645,

13Peftiev and Others, Case C-3£4/13 at paras. 11-22.

"To recall, that provision states: “Everyone shall have the possibility of being advised, defended and represented.” The
Charter, supra note 10, at art. 47,

5peftiev and Others, Case C-314/13 at para. 29 (emphasis added).

"6 peftiev and Others, Case C-314/13 at para. 30. See also, Peftiev and Others, Case C-314/13 at para. 31.
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E. Conclusion

In view of the foregoing discussion, the role played by the essence of the fundamental right to an
effective remedy and to a fair trial in the case-law of the Court of Justice of the European Union is
extensive, both in depth and breadth. On the one hand—in terms of depth—there is not just one
singular essence of the fundamental right to an effective remedy and to a fair trial embodied in
Article 47 of the Charter. Rather, each paragraph of that provision contains components that
inform and nourish the essence of this fundamental right, including access to a court, judicial
independence, legal representation, and legal aid, as fleshed out in the Court’s case-law in various
areas as detailed above.

On the other hand—in terms of breadth—the Court’s case-law indicates that the essence of the
fundamental right to an effective remedy and to a fair trial has an autonomous function apart from
proportionality in the context of the application of justified limitations to the exercise of that right
under Article 52(1) of the Charter. Moreover, it is linked to matters bearing on the overarching
framework of the EU system of judicial protection. In particular, it features in the entangled rela-
tionship between the Court’s case-law on Articles 47 and 52(1) of the Charter and national pro-
cedural autonomy, equivalence, and effectiveness. Additionally, it is tied to institutional
developments involving standing before the EU courts as part of the construction of a truly com-
plete and coherent system of judicial protection in the EU. It thereby acts as a developmental
device in the Unijon legal order, encouraging the progressive realization of Charter rights, as fur-
ther illustrated by the Court’s case-law on judicial independence and restrictive measures in
the CFSP.

Consequently, while much awaits further refinement, certain recent developments in the
Court’s case-law indicate that the essence of the fundamental right to an effective remedy and
to a fair trial can play a meaningful role in the EU system of fundamental rights protection
and the EU system of judicial protection more broadly. At the same time, there are remaining
questions to be clarified in relation to the essence of Article 47 of the Charter, which could help
develop this case-law in the desired direction. These include, in particular, addressing the relation-
ship between that provision and the principle of effectiveness and the possible recognition of other
elements which are considered essential to the EU system of judicial protection alongside judicial
independence. Hopefully, this situation may stimulate research into other fruitful areas of the
Court’s case-law for elucidating the essence of the rights enshrined in Article 47 of the
Charter. In this way, the best may be yet to come as that case-law progresses in the future.

Cite this Artide: Gutman K (2019). The Essence of the Fundamental Right to an Effective Remedy and to a Fair Trial in the
Case-Law of the Courl of Justice of the European Union: The Best Is Yet to Come?. German Law Journal 20, 884-903. https://
doi.org/10.1017/g1j,2019.67
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BepeAndav AIkampaTwy TS Fupwnaikig Evwong - ApBpo 51 - ©€on os papuoyr Tou dikaiov Tng
‘Evwanc = Apbpo 47 - Aikaiwpa npayuaTikig vBikng npoopuyns — Npoafaan Tou dikaaTnpioy Kat Tou
TpiTOU GTC AITNKA NAPOXAS NARPoEepIY Nou untfaie n arroloa apxn»

ZTnv undBeon C-682/15,

HE avTIKEIpEVO aiThan NpodIKacTIKAG anogpacsws Juvapsl Tou dpbpou 267 IAEE, nou untBaie To Cour

administrative (BloIknTIKO egpeTeio, AouEepBolpyo) pe andpaon Tng 17ng AskspPpiov 2015, n onoio

nePIAABE aTo AIKAaTAPIO OTIC 18 AskepBpiov 2015, oTo nhagicio THe dikng

Berlioz Investment Fund SA

Kard

Directeur de I'administration des contributions directes,

TO AIKAZTHPIO (TURApa peilovog oUVBETEWG),

ouykeipevo and Touc K. Lenaerts, Mpoedpo, A. Tizzano, AvTinpdedpo, M. Ilesic, L. Bay Larsen, T. von

Danwitz, M. Berger kai A. Prechal, npoédpouc Tpfparos, A. Arabadjiev, C. Toader, M. Safjan, D. Svaby,

E. Jaradiinas, C. G. Fernlund (zionynTn), C. Vaida kai S. Rodin, SikooTée,

YEVIKOG eicayyeAgag; M. Wathelet

ypapuatéac: V. Giacobbo-Peyronnel, $10IKnTIkeg unaiinhog,

gxovTac unoyn TRV £yypagn Sadikacia kal karony TG £n’ akpoatnpiou quinTiosme T 8ng NogpBpiou

2016,

hapBavovTac undyn TIC NAPATNPATEIC Nou unéfaiayv:

n Berlioz Investment Fund SA, eknpocwnoupevn and Tov J.-P. Drescher, avocat,

n Acufcpfoupyioviy KuBépvnon, ¢knpoownolpsvn ano Tov A, Germeaux kal Tnv D. Holderer,

gnixoupoUpevoug and Toug P.-E. Partsch kai T. Evans, avocats,

n Behyikf KuBépvnarn, eknpodgwnolpevn and Tov 1.-C. Halleux kal Tnv M. Jacobs,

n Meppavikn KuB&pvnon, eknpogwnobuevn and Tov T. Henze,

n Faihikn KuBépvnon, eknpogwnolpevi apxikaeg and Tnv S, Ghiandoni, otn guvéxae and Tnv E. de

Moustier,

n Irahkf KuBépvnon, tknpedwnoUpevn and Tnv G. Palmieri, snikoupolpsvn and Tov P. Garofoli,

avvocato dello Stato,

n Nokwvikh KuBépvnan, sknpodgonolpevn and Tov B. Majczyna,

n Giviavdikh Kupepvnon, eknpoownalpevn and Tov S, Hartikainen,

n Eupwnaikn Enirponn), eknpegwnodpevn and Toug R. Lyal, ).-F, Brakeland, H. Krémer ka1 W. Roels,

apol dKQUOE ToV YEVIKO €icayyehéa nou avénTuEe TIG MpoTacel; Tou KoTa Tn ouvedpiaon Tng 10n¢

Iavouapiou 2017,

skdidel TNV akoioudn

Anogaon

H aitnon npodikacTIkiC ano@agewg agopd Tnv eppnveic Tou dapSpou 1, napaypagro¢ 1, Kar Tou
ApBpou 5 Tng odnyiag Tng ednyiag 2011/16/EE Tou ZupPouriou, Tng 15ng PePpouvapiou 2011, axerika pe
TN SICIKNTIKA cuvepyadla arov Topda TNG Qopoloyiac kal pe Ty kaTdpynan TngG odnyiog 77/799/E0K
(EE 2011, L 64, ©.1), kad®g kar Tou Aapdpou 47 Tou XdapTn Tov Oeuchindmv AIKOIWPATOV TNG
Eupwnaikric Evwang (oTo eERG: XApTne).

H aiTnon auTh uUnofANBnke oTo NAaicio £vdikng Siapopds peragl Tng Berlioz Investment Fund SA (oTo
gEfg: Berlioz) xal Tou &ieuBuvTi NG administration des contributions directes (unnpzcia apeon
popohiayiac, AouEeRoUpYo) HE QVTIKEIPEVD TN XpNUATIKA KUPWEN NoU TNG enéPaie Adyw TNG apvnoeme
TG vo avranokm@si o¢ alrnua napoyis NANPOQOPIWY, OTO NAGIGIO avTaAAayig NAnpo@opiy He Tr
YaAAIKRA Qoporoyikr Soiknan.

To vopikd nAgioio

To dikaro Tn¢ Evwong
O Xaprig
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To GpBpo 47 Tou Xaptn, pe TITAO «Akaiwpa NpaypaTikAc NposPUYRC Kal auspdinntou dikaoTnpiou»,
opilel To €EAG:

«Kafs npdgwno Tou onoiou NapaBidaTnkay T4 3IKADPATA KOl 0 eAeUBEpisc nou diag@aiilovral and 1o
Sikalo Tng Evwong, Exel DIKaiwwa OpayMaTIkAG NROCPUYNS evdmoy SIKAOTNPIoU, TNPOUNEVWV Twv
npoUnedéoswy nou npofAénovTal oro napdy dpépo.

KaBe npdowno &xei Sikalwpa va Sikaglei n undbeor Tou Sikaio, dnpdaia kal evtdg edhoyng npobeapiag,
ané avefdpTnTo KaI ApPEPOANNTO SIKAOTAPIO, NOU £XE) NPONYOUPEVMG ouoTaBsl vopipwg. Kade npdowno
£xe1 TN dUVATATNTA va CUPBOUAEDETA) DIKNYOPO Ka) va Tou avaB£Tel TNV UNEPATNION KAl EKNPOCMONNON
TOU.

[.)»

H o0dnyia 2011716

Q1 amioAoyikée okéwelg 1, 2, 6 £wg 9 kal 19 Tng ednyiag 2011/16 éxouv wg £3ig:

[...] NapampsitTal pia TepagTiov dlagTagswv £EEMIEN TG KIVATIKOTNTAS TV (POPOAOYOUPEVIV, TOU
apiBpol Twv SIACUVOPINKMY CUVaAAGY®V KA1 TNG 31EBVON0INoNG Twv XpnHATOCIKOVOUIKGY HETGWY,
YEYOVOC To onolo kadIioTd SUOKOAC y1a TO KpaTn pEAN ToV 0pBo NPoadiopioUO Twv DPEIAOPEYWRY QOpPLV.
H aufavopevn auTh Suokeohia ennpedlel T ASIToupyia Twy POPOAOYIKGV SUTNPATWY Kal ouvendyeTar
3inAr popordynan, yeyovos To onoio auTd kaBautéd ekwdsi ge popodiapuyr| kal popoonaguyn. [...]

[...] Npokeipévou va EengpocToly 01 ApyNTIKEG EMINTRGEIG auTol Tou (pavopévou, gival anapaitnTe va
avanTuxBsi [ha véa SI0IKNTIKY GUVEPYACia PETOEY TWV (POPOAOYIKIY SIOIKATEWY TV KPATOY HEADY.
Eivar anapaitn™) R €knévnon pécwv nov 8a pnopoUcov va dnpioupyiicouv epmioToouvn PETAEL Twv
KpaTOV PEAGY, BeanifovTac Touc IBIouc Kavavee, TIC IDIEC UNOYXPEMCEIC Kal T4 iB1a SIKOIDMATA YIa GAa Ta
KpaTn pehn.

(]

[...] Ta Tov okond auTdv, kpivetal OTI g véa odnyia anoTeAsl To KATAAARAC PECGO YIO AMOTEAECHATIKE
I0IKNTIKA ouvepyadia.

H napolioa odnyia afionoigi Ta enmedypata Tng odnyiog 77/799/E0K [Tou ZupBouhiou, TNE 19ng
AskepBpiov 1977, nepl Tng apoifaiag cuvdpopiic TWV apHOSIiKY apXiV TWV KpaT@V HeA®dY gTOV TOPEQ
Twv apicwy pdpwv (EE e13. ék8. 09/001, o. 86], npoPAénel Opwe¢ CaPéaTEpPOUS Kal AKPIRECTEPOUG
Kavovee nou Ba dignouv T SI0IKNTIKA Guvepyacia PETABU KpaTwy HEAQY OGGKIG napioTaTtal avaykn
npokeipévor va  enITeuxBei, 18iwc oty avrahiayl] nAnpopommv, EUPUTEPO NEdio  BIOIKATIKAG
ouvepyaoiacg HeTOED kpaTdv peEADV. [...]

[..]1 [©)a npéns va UNApXEl NPOBAEWN YIa TNV ENITEUEN NEPIOTOTERWV GUEOWY £NAPWV PETALY Twv
UNNPECIOY YIA va YIVEl N OUVERYAda anoTEAECHAaTIKOTEPN KA1 TaxUTEPN. [...]

Ta kpdTn péin Ba npénsr va avtaAAaooouy HANPOPOpIEE OXETIKG pE GUYKEKPIPEVEG UnoBéoelg dtav To
ZnTd Arho kpaTog PEAoG kal opeihouv va digSayouy Tig avaykaleg Epeuves yIa va AdBouv TIC NANPOPOPIES
auTic. To NpoTUNG THS “NPoBAsyning qUVAPEIoC” NPOOPIZETAI va NPOBAENEI AvTAAAAGYES NANPOQOPILY JE
popoAoyika BEpoTa OTOV PEYAAUTEPO SuvaTd Babud Kal Tautdxpova va Sieukpivilel 0T Ta KpaTn PEAN
Oev eival eAeUBspa va npaypaTtonololy “ahieuan ninpogopiv” f) va ZnTouv nAinpogopies nou eival
anifavo va apopoliv Ppopohoyikés unodiosig evdg gopoioyoupivou. Mapdm To apBpa 20 Tng napoloag
odnylac nepigxel H1adkadTIKG oTorkeia, n eppnveia Twv dioTdswy autwv 8a npéngr va gival eAslBepn,
QOTE va pry napepnodilel TNV anoTeALgPaTiKn avraAlayn NDANPoOQopIRY.

[.1]

Ol NEPINTOCEC NoV £va KPATOG-WEAOG pnopel va apvnBel va napdoxel TIG nAnpo@opies nou Tou
Znrodvral Ba npénsl va npoodiopiggoly Kal va op1ofetn@oly pe cagrveia, PE UVEKTIPNGDN OPIGHEVIV
cuppepdvTwyY IBIwTikAG PUoswg nou Oa npénel va npoararsuBolv, eniong 3¢ kal Tou dnuooiou
CURPLPOVTOG.»

To apdpo 1, napdypagog 1, Tng odnyiag 2011/16 opilel Ta EERG:

«H napolca ofnyia opilsl Toug xavovic kal Tig DI0dIkagie¢ BAGEN TWV ONOIWY Ta KPATN MEAN
ouvepyalovTas LETAED Toug PE GTOXO TNV avTahAayl AANpo@opidy nou, Kutd ndogo niBavoTnTa, £Xouv
gnuaagia yia Tn dioiknon kar Thy eNBOAR TNG EyYX@PIAS VOHOBETING TWY KPaTwY PEAGY GOV agopd oToug
POpPOUG o1 onoior avagipovTal oTo dpdpo 2.»

To dpBpo § TS odnyiag auThg Npophene Ta akdiouba:

«Katéniv amnuaToc TNC aimoucac apyng, n AapBavousa apyry kowvonolsl atny aroloa apyr oadhnoTs
nAnpogopia nou avagpépsTar oro apdpo 1 napdypapog 1 nou S1aBETE1 1} NOU NEPIEPXETAI OF AUTHY WG
anoTéhegua 6|0|Kr]T|Ku'Jv EPEUVIDV. »

To dpbpo 16, napaypagog 1, ™G eV hoyw oﬁnwuq ExEt WG EEﬁq.

«O1r nAnpogopieg nou KoivonoloUvTal peTGEu KpGTOJV HEAGY LNG 0ICI5I’]I'IOTE |.|op(pn Suvapsi Tne napoloag
odnyioe xahunTovTal and Tny UNOXPEWAN TAPNONS TOU UMNPECIAKOU anoppATou KAl )(cnpouv m™meg
NpooTaCiac Nou MAPEXsTal g NOPONOIEG NANpopople; duvapel Tng eBvikhg vopoBeaiag Tou kKpdToug
HEAOUC Nou TIC Ehape. [...]

[..]»

To dpBpo 17 Tne idlac odnyiag, Ye TiTho «Opia», opidel Ta eEng:

«], H Aappavouoa apxf Ot £va kpaTog PGS napéxel oTny arovaa apxn GAAou kpaToug pElous TIG
nAnpopaopiec nou avagpipovrar oTo apBpo 5 pe TNy npodndBeon &1 n airobaa apxn £xe1 sEAVTANOE! TIG
guviBeIC NNyEC NANPOMOPNONG TIC onoisg Ba pnopoUds va XPNOILOMOINCEN Y0 T CUYKEVTIPWON Twv
InTovpEvViY NANPSQOPINY XWPIC va UNdpxel KivBuvog SiakUBEUONG TNG ENITEUENG TOU OTOXOU TNC.
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2. H napolOoa odnyia 3dev emBaMaJ gro KpdToc péhog and To onoio InTouvTal nhnpocpoplsq v
unoxpémcr] OIEEAYWVYIC SPEUVIV 1] KOIVONOINGNS NANPCPOPILY, EAV N Glsaaymyn TWV EPEUVEV auTOV N N
TUYKEVTPWON Twv NToUpEVLY nAnpopopiov yia idicug gkonols avTikemal o vouoBeaia Tou ev Adyw
KPATOUE MEAOUSG.

3. H appodia apxn evo¢ kpaTous pEAOUG NPog To onoio ansuBlvetar éva aitnpa 3dvartal vo apveital
T Siapiacn nhnpogopitv, OTav To GITOUV KpATog PHEAOG aduvatel, yia voukoUg Adyoug, va napaoyel
NapdPOoIEC NANPOPONIES,.

4, H apvnon SiaRifacnc nAnpopopidv ENITPENETAI GE NEPINTWAN nou 8a odnyoUos oTNY KolvoAdynarn
evic epnopikol, Bropnxavikol 1) ENOyyEAPATIKOO aGROpPATOU 1) HIGG EUNOpIKAG MPeBdBou 1 pIag
nAnpoPoORIas TS onotacg n koivoAdynon Ba fTav avriBetn npog T dnpooia Tag.

5. H Aappavouca apxfy nhnpogopei ™hv aroloa apxn yI@ TOug Adyoug nou civan avriBetn oThv
IKQVONoinon Tou GITHATos NOPOXS MANPOPOpImY . »

To ap8po 18 trig idag odnyiag, LE TITAD «YNOXpemosig», EXEl wq eENC:

«1. Eav InTouvToi nAnpogopiec and éva kpdTog PéAog clpgpwva Pe Ty napoldga odnyla, To KpdTog
HEAoC-anoBEKTNE £Pappodel Ta PETPpa Ta onoia SIGBETEL VIO TN JUYKEVTOWAN NANPOPOPINY, NPOKEIPEVOU
va MaBer Tic InTolpeveg nAnpoopicg, akopN ka1 av auTd Te KpAToeg HEAog Bev XpelaZeTal TiG NANPOpOpiEs
auTé yio dIkoUg Tou QopoioyikoUsg okonols. H unoypéwon auTth ioxlel pe Tnv em@Orain Twv
napaypdemwv 2, 3 kal 4 Tou apBpou 17, n enikAncn Twv onolwv dev Pnopei, 0 kapia nepinTwan, va
BswpnBEei OTI ENITpEnel o8 &va kpdTog PEAGC va apvnBei TNV napoxn NANPOMOPIGY (NOKALICTIKA Kal
udvov ensidl] To eV Adyw KpadTog PEAog Bev £XEl EYXMPIO GUUPEROY OTIG NANpoPopieg auTE,

2. Z€ kapia nepintwon To Gpdpo 17 napdypagor 2 kai 4 dev Pewpeito 4T enimpénel oTn Aaufdvouca
apxf) VOG5 KpATous PEAOUS va APVEITAl TV Napoxf) NANPOPOpIY ONOKAEIOTIKA Kat povov eneldn KAToxXoG
TWV DANPOPOPIOY auTwv cival Tpansla, GAAo  XpnuaTonIoTWTIKO  idpupa, £EoUCIOBOTNHEVOSG
avrInpdownog A Npdomne nou evepysl und Tny 1DIOTATA ToU npakTopa 1 Tou SrayxeipioThy 1 gneidi o
nANPoOQopisC apopoly ISIOKTNOIAKG cUPEEPOVTA NPOOmNOU.

[...]»

To dppo 20, napdypagog 1, g odnylag 2011/16 npofAéne, doov agopd Ta amrpara napoxng
nhnpogopitv kal dieEaywyhc epeuviy nou unofdiliovTal Suvapel Tou apBpou 5 TG odnyiag auThg, TN
¥prion, oo péTpo Tou duvatol, evTUNOU Nou éxsl karapTice) rp Enmponn. H napdypapog 2 Tou ev Aoym
apBpou 20 ex& we £EAG:

«To Tunonoipévo £vTUNO Nou avaPERETAI aTny napaypapo 1 neplhaupdvet TOUAGYIOTOV TIG OKGAOUBEG
NANPOPOPIEC, TIC onoiec npénel va napéxel np airedoa apxr:

Ta OTOIXEI TAUTOTNTOS TOV NPOOWNOU nou anoTeiei avTikelpevo eEévaong ) épeuvag:

TOUC poporoyikolg Adyoug yia Toug onoloug InTouvTarl oI NARPOPepRIES.

H arroloa apxn d0vatol, oTov BabBud nou yvapiZel kal cuppwva HE TG JIEBveig £EeAiELIg, vo NapéYEl TO
ovopa km Tn BielBuvon kdBe Npoownou nou eikafeTar OTI &£l OTMV KATOXN Tou TIG [InToUpEeEvES]
NANPOPOPIES, KABWE Kal KABE OTOIXEI0 NoU UNopel va SIEUKOAUVEN TN GUAACYT] TWV NANPO@OPIEY ane Tn
Aappavouga apyi.»

To apBpo 22 Tnc odnyiac 2011/16 npoBiénea, ornv napaypago 1, ovoixeio y', ra eEAg:
YaTn pEAR AapBavouy dAd Ta avaykaia PETPA NpoKEIpivow:

[..]

Va BIAoQONTOUY TNV OPaAR EKTEAEON Twv §1aSIKACILY BIOIKNTIKNG CUVEPYAOIaq TIC OMNOIEG npofiEne n
napolioa odnyida.»

To AouEsufoupylavo dikalo

O véuoc ¢ 29n¢ Mapriou 2013

H odnyia 2011/16 peTapépOnke avo AoufgpBoupylavd dikalo pe Tov vopo Tng 29ng MapTtiou 2013 yia T
pETaQopd TG odnyiac 2011716 oro fowTepikd Bikaio Ko yia 1) TV TPORONOINar, Tou Yevikoul
popoioyikoll vopou, 2) TV KaTApynor Tou Tpononowuévou vopou Tng 15n¢ Maptiou 1979 nepi
SieBvolc SI0IKNTIKAG ouvBpoplc arav Touta TG aueang gopohoyiag (Mémorial A 2013, . 756, oto ebng:
vOuog TS 29nc MapTiou 2013).

To Apfpo & Tou vopou TG 29nG MapTiou 2013 npoPAgnel Ta akdiovba:

«MgTa and aitnpa Trg arrovoag apxfic, n AauBavouca apyr Tou AougslBolpyau KoIVeNoIsl 0 auTihy TIg
NANPO@opiec Nou kaTa NAca NIBavOTNTa £xoUV GPAGIa yia TNV EQApPoyn kar Thv sMBoil TNG EyXopiag
vopoBsoiac Tou AITe0VTOC KPATOUC PEAQUG OXETIKA HE TOUg BioAapPavopeEvous oTo apBpo 1 gopous, TIg
onoieg eiTe éxel aTn BI0£0N TNC EiTE ONOKTA HETA and SIOIKNTIKA EpEUVa.»

To apBpo 8, napdypapog 1, Tou vopou Tg 29n¢ Mapriou 2013 opier Ta e§ng:

«H Aappavouda dpxh Tou AcufepBolpyou kovoncisi Tig SilaiapBavopsves oo apdpo 6 ninpogopicg To
QUVTOPOTEPO BuvaTov xal To apydTepo £51 WAVEG PETA TNV NUEpopnvio nopaioBhig Tou aimipaTos.
QoT6c0, 61OV 1 AquBdvouda apxn Tou AouwEspfolpyol KaTéxel BN OXETIKEG NARPOQOPIEC, O
KOIVCNOIRGEIC NPAYHATONGOUVTAl EVTOC SU0 pnvay and TS nUepoUnviacg autng.»

0 vopog ¢ 25n¢ Nogippiov 2014

O vopog TG 25ng NogpBpiov 2014, oxeTika pe 71 diadikacia nou ePpoploleTal yia TRV KATONV AITAHATOG
avtaiiayr] ninpoopiv OTOV TOMPEd TNG POPoAoYIiag KAl Yia TRV Tpononeinon Tou vépou TG 31ng
MaopTicu 2010 yi10 TNV KUPWOT} TV OPOACYIKGY GUUBATE®Y KA1 Yid TNy £pappodTéa diadikagia oTov
TOpEa TG OVTAAAOYAC NAnpogoprbv xaTdniv armiuarog (Mémorial A 2014, a. 4170, gT0 €fng: vOHOg TNg
25n¢ NoeppBplou 2014), nepiéxer TiG okOAOWBEG SIATALEIC.

To dpbpo 1, napdypagoc 1, Tou vopou Tng 25n¢ NogpBpiov 2014 opilel Ta e&ng:
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«And Tn Bfon Tou ot 1oy, © NaopLV VONOG £PAPPOIETaI OTA AITHATA AVTAAAAYTS NANPOPOPIGY Nou
£xouv unoBAnBei oTov TOPEA TNE @opoAoyiac and Tnv appadia apxf) aAIMoUvToS KpAToug duvdpsr:

[...]

4)  Tou [vépou Tnc 29n¢ Maptiou 2013] oxemkad pe TN DIOKNTIKA ouvepyooia oTov TOPEA Thg
popohoylag:

[..]».

To apBpo 2 tou vopou TG 25ng NogpuBpiou 2014 npoBAsns Ta akdiouda:

«l1. Ol (popoAoYIKES apxXEC emTpEnsTal va INToly NAanC QUOEWS NANSOMORIES NOU aNAITCUVTAl YIA TNV
EPAPUOYN THC NPOBAENOLEVNS KATO TIC oUPBATEIC Ka) T vopodsoia avTalhaync NANPOPOPIOY aNG ToV
KATOXO TETOKOY NANPOQOPIGIV,

2. 0 karoxoc Twv NANpoYopiv unoxpeoUTdl va napdoye TS InTolpeveg nhnpopopics oTo oluvord
TOUC, HE aKpiBeia, Xwpic alhoidoeg, evTog npoBeopiag evog Pnvads and TN Kowonoinon Tng anopacsws
pPe TNV onoia kaisiTal va nNOpaaXEl UNOXPEWTIKMS TIG NANPoQOpieg autég. H unoypswon auTh
nepiAapBave Tn SioBifaon Twv OTORKEIWY TTa onoia oTnEifovTal o1 NANPoPoples, XwWplg arioiwor Touc.
[...]»

To apBpo 3 Tou vOpoU TG 25ng NoepPBpiou 2014 opilel Ta eEAG:

«1, H apuddia popoAoyikA apyf eAfyXe) TO VOPSTUNOD Tou aimtiparog avtariayng ninpogopiov. To
aitnpa avraiAaynig NANPoYopIdY cival vopoTuno av avapEpsl Tn vopikA Baorn kar Ty appédia apxf and
THv onoia NpospxeTal kaBme kal Ta Aond otoixeia nou npoBiinovral and Mg cuuRdoel kal TH
vopoBeoia.

(]

3. Av n appodia gpopohoyikh apxn dev d1a8éTel TIc nAnpoeopleg nou éxouv InTnBei, o dicuBuvThg TNG
appoddiac poporoyikne apxng 1 o efouciodoTnuivoe ond auTov UNAGAANACG evnUEphvEl e QUOTNPEVN
ENIOTOAR TOV KATOY0 TwWV NAnpogopidv OXETIKG pe T Siatayn napoyiG Twv NARpoQopiodv Nou
InmBnkav. H kowonoinon TnE ano@Aagews nNpog Tov KAToXo TV NARPOPOPIOY nou InTHBnkav enexel
B£0n KOIVONOINOENS NPOG KABE GAAD NPOCWNO NOU OVAEEPETAI OTNY ANOQAGH auTh.

4, To aimua avTahhayns nAnpopopiwv dev erITpéneral va yvooTtononlsi. H Siarayf napoyg Towv
RANPOPOPIGY NEPIAANPAVEI POVO Ta GTOIXEID NOU ANAITOUVTAlI NPOKEIIEVOU O KATEXOS TwV NANPOPOpInY
va npoodiopicel TIc nAnpogopist nou {nTRBnKav.

[..]>

To apBpo S, napdypa@oc 1, Tou vopou Tng 25ng NogpBpicu 2014 opilel Ta €EAg:

«Av Sev napaoyebolv o1 {NMBEioeg nAnpowopiss evTog TNG NpoBeopiag evog pnvég and Ty kaivoneinon
NG Siatayncg napoyig Twy nAnpopopidy, unopsi va eniPAnOel oTo KATOX0 TwV NANPOPOPILV BI0IKMTIKS
poporoyikd npdomipc Uwoug éwg 250 000 eup®. To UWog Tou npodTipou npoodiopileTar and Tov
B1LUBUVTA TNG aphodiag BIoiknTIKAG apXng ( and Tov £50UCI0S0TNPEVO AaNo auToY UNGAANAG.»

To apBpo 6 Tou voLoU TRC 25n¢ NospBpiou 2014 exa wg £EN¢:

«1. KaTd Tou aImhpatog avTaAAaync NANPOQOPIMY Kal TNG Siatayng napoxic nAnpogopi@y, nou
avagépovTal oTo Apdpo 3, napdypapol 1 kal 3, dev xwpei npoopuyn.

2. Katd Twv anogpdcewv Tou apbBpou 5 priopsi va aoknBel npoopuyr eviniov Tou tribunal
administratif [3ionTIkoD NpwTodikeiou] and Tov KATOXO Twv NANpogopiwy. H Npoopuyn auTh aokeital
EVTOC NpoBeapiag evdHg PNVOG and TNV KOIVONoingn TG anopAacems oTov KAToX0 TOV NANPOPOPILV Nou
Znmenkav. H Npocpuyr £X£1 avaoToATIKGO dnoTehespa [...]

01 anopaozic Tou tribunal administratif [Gioiknmkod npwTodikeiou] ynopodv va npoofAndoeuv pe épeon
gvaniov Tou Cour administrative [SioknTikol cpeTeion], H épeon aoksival evtdg 15 nuepdv and Tng
enddoswg Tng npwTodikng anopdoews ané Ty ypappareia Tou npwroediksiou [...1 To Cour administrative
[BioiknTikd epeTeio] anogaiveTal evrdg pPnvdg ano TNG KATABECEWG TOU UNOUVAMATOS AVTIKPOUTEWG,
AAAWC EVTOC PNVOC and Tne Angewc Tng npoBeopiag yia Tnv KaTABL£oN TOU UNOPVAHATOE aUTOU.»

H dla@opd ThG kipiag dikng kal Ta NPOodIKACTING EpWTANATA

H Berlioz eivar avavupn etaipia AoufepPoupylavol Sikaiou, n onoio i0énpale pepiopara nou TnG
katéfare n Guyatpik T, Cofima, anionoinpévn avavupn etaipia yahhikou dikalou, pe anahhayn and
™MV Napakpd™on popou.

ITic 3 AskgpPpiou 2014, n yohukr @oporoyiki Bioiknan, £xovrag apPIBoAiE; WG npog TO av N
anahiayn Tnc onoiac £ruxe n Cofima ninpodce Ti¢ npolnoBégsig Tou yaAhkol dikaiou, annuBuve oTn
AcuEepfoupyiavy QopoAoyiKi S10iknan aitTnua napoxig nAnpopoply oxeNKWy pe Tnv Berlicz Juvapel,
PETAtL aiAwv, Tne odnyiag 2011/16.

Katémv Tou amiuarog auTold, o dieuBuvthg tne administration des contributions directes {(unnpegiag
apeonc @opohoyiac) éhape amg 16 Mapriou 2015 andgacn pe Tnv oncia enionuaive OTI ol YOAMIKEG
Ppopoloyikec apyéc sEétalav Tn oporoyikn katagraon Ttng Cofima kal Ypeidlovtav nAnpogopisq
NPOKEIPNEVOU va EKTIHRGOUY av To pepicpaTta nou kaTeRake n Cofima atnv Berlioz anahhdogovrav OvTwe
and Tnv napakpdTnaon eopou. Me Tnv andgaon aurh, o diubuvTng, Bacel Tow Gpdpou 2, napdypayog 2,
Tou vOpou Tne 25nc Noepfpiov 2014, enéBaie otny Berlioz Tnv unoxpéwan va Tou NApACKE! 0PIGHEVES
nAnpopopies ko) £13IKOTEPQ:

av n &3pa Tng NpaypaTikie JI0IKAOSWS TNG eTapiag BpiokeTal oTo AoufepBolpyo kar noig gival Ta Baaika
¥apaxTAPIOTIKA TNES, PETASY To CNCi®wY N nepypa®n Tneg £é6pag autng, To epfaddv Twv ypapeiov TNG, 0
UNIKOTEXVIKOC £EONAMOUOG ki £50NAIGHGE MANPOPOPIKAS TNG, TO avTiypa®o TnG oupBagews MoBwoEwg
Twv YPa@eiwv Kol n S1ieVduvon, padi Be 7a oXeTIKG anodakTikd groixela:
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va NApAaaXsl KOTAAOYo TV URGAAAAWY TNG, PE avapopl TV KABNKOVTWY NOU agkouy evtog TG
gTaipiag ka1 npoadiopIoUd T unaiiniwy nou cuvdzovtal Pe Thv £8pa Tne eTaipiac:
av n Berlioz npofaivel o pigdwan npoownikey ore AouEsupodpyo:
av ugioraral cOppacn pPeTall NG Berlioz xar g Cofima ka), epdoov TUVTpExEl TETOIA NEPINTwWOT),
avTiypaPpo Trg cupBacews auTng:
onapiBunon Twy CUPHETOXOY TG Ot AAAsc crapleg kar avagopd ToU TPOMOU HE TOV ONoiov
¥pNPaTodoTRonKay o1 SUPIETOXEG auTEC, pall pe Ta axemkd anodeikTika gToiygia
avapopd Twv ovopdTwy Kal SILUBUVoEwY Twv £Taipwv TG Berlioz, kaBwg kar Tou apiBUol Twv PETOXWV
kA6 eTalpou KA1 TOw NEgeCTOU NoU avTINPeoRNEDEl © apiBpdG auTdC eni Tou PETOXIKOU KEQUAQIOY, KO
avapopa Tou NoogoU yIa TO Onoio £yive eyypagd Twv peToxawy Tng Cofima oo evepynmikd Tng Berlioz
npiv Tn yeviki guvéieuon tne Cofima tTng 7ng Mapriou 2012, ka®wg kal nivaka e Ta nocd yia Ta onoia
gyive gyypapn Twv peroxov Tng Cofima oto evepynTikd Tng Berlioz kxara tnv siopopd NG 5ng
AskepBpiou 2002, Thv aia@opd TS 31ng OktwBpiou 2003 ka1 Tnv kTiHon TNg 2a¢ OxkTwpplou 2007,

Iic 21 Anpihiow 2015, n Berlioz dNAwos OTI avTanokpivoTay G SIGTayr Napexng NANROPOPIDY THG
16nc MapTiou 2015, aAAd Om dev yvwaTonoIoUde Ta ovapaTa Kal Tig SievBUvoelq Twv eTaipwy TG, TOV
apIBPo Twv pETOXMY KAOe £Talpou ka1 To MOCOCTO NOU AVTINPOCWNEUE & apIBPdE auTdg eni Tou PETOXIKOU
kepahalou, unooTnpilovrac T o1 nAnpogopiec auTéc gTepolvray APoBAEYIUNG OUVAPEAG, KaTd Tnv
gvvola Tne odnyiac 2011/16, ue To avTIKEiEvo Tou Sisvepyolpevou and Tn yahrlkr popoloyikn Bl1oiknon
EAEYYOU KAl CUYKEKPIPEVA PIE TO av N BIGVOpN HEPICHATLY and Tn BuydTpikn Tng £Npens va popoioynoEi
arny nnyri.

Me andgpaon Tng 18ng Maiow 2015, o BizuBuvtic Tng administration des contributions directes
{unnpeoiag dpsong popoioyiag) enéPars omnv Berliez, Badge Tou dpBpou 5, napdypapog 1, Tou vépoOU
TG 25n¢ Noeuppiov 2014, dioiknmkd npdamipo Uyoug 250 000 gupd, Adyw THG apvioewg TG va
NApAcKE! TIC AVRTEPW NANPOPOPIEC.

Inc 18 Iouviou 2015, n Berlioz doknoe evaniov Tou tribunal administratif (DioIknTIkKO npwTodikEio,
AQUEEpBolpYD) npogEuyh KaTd TnG anopacews Tou JievduvTh TG administration des contributions
directes va Tng enifaier npdomipe, InTOVTAG vo £ScTaaTel n oumaaTikh vopipdrnTo Trg dlaTayng napoxng
nAnpogopiv ¢ 16ng MapTtiou 2015.

Me andpagn Tng 13nc AuyoloTou 2015, To tribunal administratif (SioiknTixé NpwTodikeio) £kpive gv
pEpEl BAGIUN TRV NPOCQUYRH KAl NEIWCE TO NP&eTIHO OTa 150 000 supw, £vd TRV aNEppiYe kaTd Ta Aoind
Kl £kpIve &TI Bev xpaialéTav va anopavBei eni ToU ENIKOUPIKWS SIaTUNWBEVTOG KUPWTIKOU aIriuaTos,

Me dikdypapo Tng 31ng Auyolarou 2015, n Berlioz doxnos tepean evenioy Tou Cour administrative
(Bioiknmkd epeTeio, NouEepBolpyo) unootnpilovrag 6Tt n £peiddpevny oTa apdpo 6, napaypapog 1, ToU
vopou The 25n¢ NoguBpiou 2014 dpvnon Tou tribunal administratif (SioiknTikoU npwrodiksiov) va
efeTdoel TNV OUCIGOTIKA vopipdéTnTa TG dlaTayng napoXnc NAnpogopkdv Tng i6ng Mapriou 2015
quvigToUgE NEOTBoA TOU BIKAIMPATOC TNG GE NPAayHaTIkh £vDIKN NPOoRUYR, 6N KATOXUpMOVETAl HE TO
dpBpo 6, napdaypapog 1, ¢ Eupwnaikng ZupBdoewg yia Ty Mpodonign Twv AKAWUATRV TOU
AvBpmnou kal Twv Oeperiwdev EAcubepidv, n onoia unoypapnke arn Popn otig 4 Noepfpiou 1950 (oTo
e8¢ EZAA)Y,

To Cour administrative (S10knNTIKd eeTEIO) Ekpive 6T evdeXopEvws va ATav avaykaio va Angdei unoyn,
peTakl alhwy, TO 4pBpo 47 Tou XapTn To oncio avTiIaToiXei gTo apbpo 6, napdypogog 1, TG EZAA, kal
kaAheae Touc B1adikous TN KUpIaG 3ikng va unoBdiouv ouvaews TIC NAPATNPNJES TOUG,

To dikaocmpio auTd SizpwTdTtal av dioikolpevog, dnwe n Berlioz, &iaBérer ovTwe Jikaiwpa npaypdTikng
EvBIKNG npooQuyilc oTnv nepinTwon nou Sev £xel T OuvatdrnTa va INTHOSI Tov, £GTw Kal
napepninTovta, £Aeyxo Tou kUpoug TG dlatayig napoxA¢ NAnpopopiwy N oncia anoTeAsi Tn Baon Tng
KUPWOEWE NOY Tou eMBARBNKe. To ev Adyw dIKAGTRAPIO £XEl, e1dIKOTEPd, UPIBOAIEG WE NPOG TV EvvoIa
TNG «NpoBAEYnuNG oUVAPEIAG» TV [NTOUPEVOV MANPGMOPILY, N onoia NeplAapfaveTm oto ApBpo 1,
napdypagoc 1, Tnc odnyiac 2011716, KO w¢ NPOG TNV EKTAON TOU £AE£yXOU NOU O@EIAOUVY va QOKOUV
QUVOIPME Ol QOpPeAOYIXEG apxdC Kal 01 SIKAOTIKEG apyé¢ Tou AapBavovTog KpdToug Xwpis va
Siakufedoouy TN £niTeEVEn ToU okonol TN odnyiag auThg.

Ynd Tig guvBrkeg autés, To Cour administrative (S1i0iknTIKG £peTeio) anogacos va avaoreirel T
Siadikacia kai va unofdaiel oTo AkaoThplo Ta ckOAoOUBa £pwTrpaTA:

Of1el gt spappoyhy To dikalo TS ‘Evaong, pe ouvénsia va kadiatatal epappodTog Kat o XapTng, Karo
TO dp6po 51, napdypawpoc 1, autol, KpATog PEAOG TO ONeig, OF NEPINTWON OnwS N NPoKeipevn, EMBAAAD)
XONMATIKA SIOIKNTIKI KUpwon 08 DIOIKoUPEve AdYw eAAINOUG CUPPOPPOOLdS TOU NPOG TIS UNOYXPEWTEIS
cuvepyadioc nou Tou £xouv eniBinBei Baost anopdcews nepi SiaTayrg NApoxAG NANPoPoMIdY NoU £XEl
exdoBei ané Tnv eBvik apuddia apxh Baca Siadikagiag nou npopiénsTal and To eBvikd dikaiwo oTo
nAQicIo TNE UAGMOINGEMS, BNO TO €V AGY® KPATOG PEAOG wq AapBavov kpdTog, aimAlaTog avTahhayng
NANPOMOPIOY NOU £X£1 BIaTUNWOEN dhho kpdTog pihog, 18iwg Bdoel Tov diaTdizwy Tng obnyiag 2011/16
OXETIKA P& THY OVTOAAGYR NANPOYOPIMY KATONIY QITAPATOG;

Te nepinTwon nou npdypan epappdleTal orny und Kpion nepinTwon o Xapng, unopsi ¢ dtoikoUaEvoS va
enikaAeaTsi To dpBpo 47 Tou XdapTh av Kpivel 0T n xpnpoTiki SI0IKNTIKA KUPpWEr nou Tou ENIBARBRKE Tov
UNOXPEQVE) va NAPAGKEI NANPOPOPIES, OTO NAGIGIO TNG UAONOIAGEWS, £K HEPOUG TG appoediag apyng Teu
AQURAVOVTOC KpPATOUG NEAGUC, OTO ONOIO KATOIKEL, AIMAPATeG NopoxXic nAnpogopiiy nou éxel diarunwei
ond AAAD KPATOC MPEAGS, YWPIC To airnud autd va nepIAauBAvel KANOIO OITIOACYID Wg Npag TOv
NPayHaTike (popoAOYIKO TOU OKOMO, PE QNOTEAECHO va PNy u@ioToTal €V NPOKEINEVL VOUINOG OKONOG,
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KATI nou Sa odnyolos oTnv anoKTHOY NANPOQOIGY 01 onoisg KATa NAca MBavaTnTa dev £XoUV onpadia
¥IQ TV CUYKEKPIKEV NEPINTWAT (POPOAOYIOEWC;

3£ NePiNTwon nou NPAypaTl £pappolstal atny und kpion nepinTwan o XApTng, To dikaiwpa NPaypaTikng
NEOGEUYIC KOI QUEPOANNTOU IKATTNPIOU, TO ORO0I0 KATOXUPOVETAI OTe apBpo 47 Tou XApTr, emBaiie,
xwpic va xwpolv nepieptopoi Baosr Tou dpbpou 52, napaypagog 1, Tou Xadprn, o appddiog £6vikdg
JikaoTic va SiaBéTel appodidTnTa NnARpous Sikaodosiag kal enopivws va ialetel Tnv sfoucio va
gAfvEel, £0TW napspmInTOVTWE, TO KUPOC ano@dosw nepi Silatayhg napoxns NARPOQOPIDY NOU EXEI
ekdoBsi and TRV apuddia apxn KPAaToug PEAOUG OTO MAQITIO TR UAOMOINCEWS QITNUGTOS NapoxNig
nAnpo@opiiv mou £xel unoBAnSel and Tnv appddia apxn dhiou kpdroug pehoug 15w Paoet Tng odnyiag
2011/16, 070 NAGIOI0 NPOGPUYIC Nou EXEI QOKNATEN O TPITOG KATOXOE NANpopopiwy 0 BApog Tou onoiou
gyer exdoBel n andgaon nepi daTayng napoXfs RAnpopopiay, KaTd NEAELng mBOA)S XpnpoTikoU
BioiknTikol NpooTipou Adyw EAAINGUEG CUPMOPPAOENG TOU £V AdYW BIOIKOUHMEVYOU NPAG TNV UMOXPEWwan
ouvepyaaiag nou UNEYEl 0TO NAGIGIO TNG UAONOIATEWS TOU OVOSTERW AITAHATOG;

£ nepinTwan nou Ppdypat e@appdfeTal oty und kplon nepinTwon @ Xaptng, [to apépol 1,
napdypapoc 1, kot [To Gp8pol 5 Tng odnyiag 2011/16, uno To NpioPd, APEVOG, TG OHCIOTNTAG LE TOV
Kavova TG NpoPAtwiung Guvagseiag nou anoppéel and To unddeiypa cupBacews Tou [Opyavicpol yia
v Oovopikd Zuvepyagia kar AvanTuin (OO0ZA)} nepl @oporoylag gi0odfuaTog Koy Ke@aAgiov kal,
apeTEpou, TNG Apxn TN £MKpIvols ouvepyadiog nov npofAénerar oTo dpBpo 4 ZEF, ka1 CuVOAKa TNG
oikovopiac Tne odnyiac 2011716, é£xouv Tnv &vvoid OT1 n npoBAgyipgn ouvagela, o€ OXEOn PE TNV
OUYKEKPIPEVT NEPINTWON POPOAOYHOEWG Kal TOV aVAPEPOHEVO (POPOADYIKO OKONG, TWV NANPOPOPIGDY
nou INTei KpaTag uEAQS ond AAho kpdrog pEhoug anoTersi npolinddeon vnv onoia npénel va ninpoi To
aitnpa napoxng nAnpopopidv GOOTE va evepyononBei n unoxpéwaon Tng appédiag apyng Tou
hapBavovtog kpatoug pfAoug va avronokpiBei oTe aitnpa autd xa va givar vopiun n andgaon nepi
SiaTayric Napoxc NANPOPOPIdV NOL ansuBUVETAl OTOV TPITO KATOXO TwV NANPOPOPIDY;

T£ NepinTwon nou o XapTng npayuan e@appdleral atny unod kpion nepinTwan, o1 diatdag [Tou apdpou}
1, naptypagoc 1, kai [Tou dp8pou] 5 Tng odnyiag 2011/16, km Tou [Apdpou] 47 Tou XdpTn £xouv TNV
gvvola 6T avTimiBevtal oe SidTakn Tng e8vikic vopoleoiag kpaToug péAoug ny onola neptopilel kAT YEVIKO
Tpc'mo TV £EETaon ano v appodia £8vikn apxrﬁ, noU EVEPYEI ¢ apxr Tou AaufdavovTog KpdToug, Tou
KUPOUCG arriiuaTos napoxhis NANpogopiny O évav anid gieyyo TUI'III(I']C och')Tr]Toq Kal OTI EdeMow
otV £8vIKG BIKAGTH, oTo NAGICIO NPOCHUYAC ONME OUTH NOU NEPIYPGPNKE OTO TPITO EMMLTNIA aAvIITEPW,
™V unoxpéoan va cAéyEel av TNEABNKE n ngolindBzan Tng npoB)\éwlunc OUVAPEIAC THV NANPOQOPIGY
nou InTHBnkav, oOgov agopd TH OUvIETn Pe TN OUYKEKPIMEVN UNOBEOr (opoioyroswsg, TOV
npoBaArdpeve Qopohoyikd okond ka) Thv Trpnon Tou dpbpou 17 Tng odnyiag 2011/16;

Ze nepinTwon nou npdypar epappoleTal oTny npokapévn nepinTwon o Xaptne, o apdpo 47, [de0Tepo
gdapio], Tou Xaptn avnTiBstar o 8i1aGTaEn TNG £6VIKNG vopoBesiag kpAToUG pPEABUG KATA TRV onoid
unayopsusml va IJI'IOB)\I]BEI arov apuoﬁlo Glmcrrn TOU Aapﬁdvovroc Kpérrouc, CTO NAQicio npooq)uyr']c
6nwe auTrn nou I'IEDIYDG(DI]KE oTo pro EpOTHNG QVWTEPW, TO QITRYA Napoxig n;\npowopuwv nou axal
Siatun®oel N apuodia apxfl aAAouU KpdToug ue)\ouq kar snIBadAAa va npocmomwa TO awpacpo auTod
EVRMNIOV TOU qouoélou g8vikol DIkCOTH KAl va £X&1 Npoofach oTo £yypago autd Kal 0 Tprrog Karoxoq
TV n)\nponpoplwv A £0TW va I'IpOO'KO!JICITEI TO £yypa®o auTd EVORIOV Tou eBvIKoU BIKaoTh )(UJ[JIC, va E)(EI
npacfaocn oro Ewpacpo QUTS O TPITOC KATOYOC TWV NANPOPOPIY AOYW TOU summ'sumcou ¥apakmpa
TOU £V AOy® Eyypdpou, und TV nNpolndesan T0 NPOBANPATA NOU NPDOKAAEI CE QUTOV O NEPIOPIOPOG TWY
SIKQIPATWV Tou va avmioTadpigovral enapkwg pe T Siodikagio nou exkoAouBsiTal evionioy Tou apuadiou
ebviko0 SikaoTi);»

Eni Tov npodIKaoTIKOV EPOTHHATWY
Eni Tou npaiTou £p0THLIATOS

Me 7O np@TO £pHdTPA Tou, To aroUv SIKACTAPIO CNTEI, KAT' oUGiAv, va DIELKPIVIOTE av To (pBpo 51,
napaypagag 1, Tou XapTn €xal TNV évvola 0TI KpdTog péAOG BETEl ge epapyoyh To dikaio Tng Evwang,
KaTa Tnv évvol TAC ev AOyw daTafewc, pe cuvénsia va Ko@ioTaral €QApHoCTEOg o XApTng, OTOv
nEoRAEngl otn vOHOBEGIO Tou XpnupaTiki KUpwan yia tov S10iKoUPEVO nou apveitar va napdoxe
nAnpo@opicg oTo niaicio avTdAAayng NAnpogopidy peTakl Ppoporoyikwy apywy Sisvepyoupsvng, 15iwg,
Baocel Twv daTdiswy Tng odnyiag 2011/16.

KaTd To apBpo 51 napaypagog 1, Tou XapTtn, o 31latdtsig Tou aneuBivovTal ata Kpatn PHEAN HOVOY GTav
auTa spappdlouv To Sikalo TN Eveanc. ZUVENWG, npénel va eEetadtei av e6vikd PETPO Nou npoBAEn:
Térola kUpwon pnope! va BewpnBei 6 BéTer o egapuoyn To Sikale Tng Evwang.

EmicnuaiveTal ouvagag o1t n adnyia 2011716 cniBAAAEl OPIOPEVEG UNOXPEWOEIG OTa KPATA PEAN.
Eidix6Tepa, To ap8po 5 Tn¢ odnyiag autiq npofAéne 6T n Aapfdavousa ap¥n KOIvONOIEl OPICUEVEG
nhnpopopicg ornv arrelica apyn.

Efdhrou, katd To ap8po 18 TG odnyiag 2011/16, To onoio YEPel Tov TITAG «YNOXPEWOEIC?, TO KPATOG
pEAoc pappolel Ta pETpa Ta onoia S1IaBETEl YO TH OUYKEVTPWON NANLOGOPILY, NPOKEINEVOU va Aafel Tig
INTOUUEVES NANPOPOPIES,

EminAfov, kata To apfpo 22, napaypapog 1, aroixeio y', Tn¢ odnylag 2011/16, Ta kpaTn péAn npénel
va hapBdvouv Ta avaykaia pérpa npokeipévou va diaopalilouv Tnv opakn dictaywyn Twy diadikagiwv
BIOIKNTIKAG CUVEPYATIac TI anoisg NPoBAEns N odnyia.

Enopévwc, n odnyio 2011716 napansungl pev TO PETPA GUAAOYAG NANPOPOPI®Y Nou npofieng To
£0VIKO BiKa10, EMRAAALI OpPWE OUYXPOV®G OTA Kpawn péin TNy unoxpéwon va hapBovouv Ta avaykaia
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HETPO MNpoKLIpévOUu VA OUYKEVTPOVOUV TIK {NTOUUEVEG nAnpogopisg, WOTE va sknAnpavouv TG
UNOYPEQOEIC TOUC OTOV TOPEA TNE AVTAAAQY G NANPOPOPIWV.

AlgnioT@veTar 6pwe 0T, Y0 va 3IGCPAMGCTEL 1 MPOKTIK ONOTEAECUOTIROTATA TG odnyiag auThg, Ta
péTpa auTa npéne va npofiénouv ouvéneieg, dnwg N eMPBOAR Tng enipaxng ornv unobeon Thg KOpIAG
SikNG XPNMATIKAG Kuphosws, nou va diaocgarilouv 6T o dicikolpevos Ba £xel enapkeiq Adyoug va
AVTONOKPIBEl OTa QITHUATA TWV POPOAOYIKMYV apXWV Kal, KaT' autdy Tov Tpdno, va kabigrodv duvatn
TNV EKNARPQCT TOV UNOXPEDOEWY TNG AauBavoucag apyng évavr Tng amoloacg apxng.

To yeyovoc 0TI 0 odnyio 2011/16 Bev npoBA£Nst pnTMCG TRV EQAPPOYE KUPWTIKDY PETpwY Jev epnodides
va yivel 3ekTd OTI TETOI0 PETPO EPNINTOUY OTO Nedio epuppoyng TE odnyiag auThc kai, we £k TouTou, gTo
nedio e@appoyic Tou Sikaiou Tng ‘Evwone, Mpdypam, o Qpdoeig <HETpa yia Tn CuyKEVTPWON
AANPOPOPILIV», KaTa To dpBpo 18 Tn¢ ev Adyw odnyiag, kal «avaykala pérpa yia va eEaopaMIoTE 1} opor)
Agroupyia TOu CUATAMATOG SIOIKATIKAL OUVEPYAoIags, xoTd To dp8po 22, napdypapog 1, TnG idrag
odnyiag, gival duvaTdv va KaAUNTOUY TETOIQ PETRA.

Yn' autéc TIC ouvBhkee, To veyovog OTI n €Bvikr BiaTagn nou anoteiel T Bdon yia TRV emBoAn
OPICLEVIG KUPWOEWS, ONWe gival n empinéeiga arnv Berlioz kOpworn, NEPIEXETAI & VOPO 0 ONCIRG dev
£xB00NKe yi0 T peTagopd Tne odnylag 2011/16 aro cowTepikd 3ikaio, oTepeital onpaagiag, dedopévou 6T
N spappoyr] TG £8vIKAG DIaTAEEwG aUTAG anoakonsl oTny AGPAMIon TRG £Qappoyng ev Aoyw odnyiag
(BA., un’ autiy TV €vvola, anogaon TNG 26ng PeBpouapiouv 2013, Akerberg Fransson, C-617/10,
EU:C:2013:105, okswn 28).

Katé ouvéngia, npéngl va yivel dektd OT eBvIkr vopofedla, onwg n enipaxn grnv unddean g Kipiag
Sikng, n enola npofAéng Ty emPoA) KUP®OLWS OF NEQINTWON HN anovTAgEwS Je QITNMO Nou ExEl
unofaher n eBvik Popoioyikn apxi), NPOKEINEVOU va PNopEoel va TRPRGEN TIG npoBhendpeves and Thv
odnyia 2011/16 vnoxpe@azi TS, BETEl OF sipapyoyr| Tnv v Adyw odnyia.

Enopévwe, aTo NpdTo £pGTNIa Npins va o8¢l  andvrnon 6m 1o apBpo 51, napdypagpog 1, Tou Xaptn
£yl TNV Evvola AT) KPATOG PEADC BETEN 08 s@appoyr] To Slkao Tng Evwaong, katd Tny Evvola TnG v Adyw
SloTaEswe, PE OUvENEld va kaBioTatar epappodTécg o XapTng, oTav npoPALnsl oTn vouofecia Tou
XpnHaTicy kUpwon yia Tov SI01KOUHEYD Nou apveiTal va napaaysl nhnpegepiss oTo nhaicio avtahiayng
nAnpogopidv perafl gopoloyikav apxdv dievepyoluevng, 18ing, Bacel Tuv Hatdkewv Tng odnyiag
2011/16.

Eni Tou dSUTEPOU EPWTRLUOTOC

Me To Bs0TEpo £p@WTNPA TOu, TO aiTolv dikaoTpio {nTei, kat’ ouciav, va JIEUKpIVIOTE av TO GpBpo 47
Tou XapTn &xel TNV €vvoio O SI0IKOVPEVOS OToV onoio £x&l emBAnBel xpnpoTikn kUpwon Adyw pn
OUMNOPPRTENS TOU NPOC SIOIKNTIKFA anNd(AacT Nou Tov unoxpedvel va NAapAcyEl OpICHEVEG NANPOPopicg
oTo nAcigio avraAAayhc NAnpopopIy PeTall £Bvik®v popoloyikaw SioikAgswy duvdpsa Thg odnylag
2011716 &xe1 Sikoinpa va auPIcENTACE T VOIPATATA TNG £V ASY® ano(adoewe.

Eni THC undp&ews Sikandartoc mpooQuync Bacer Tou dpBpau 47 Tou XapTn

Kata To apBpo 47 Tou Xaprtn, TO onoic TITAGPOPEITAl <Alkdiwpa npaypaTikig NPocpuyne Kal
apepdinnrou dikaoThpious, KGBE nNpdcwNno Tou onoiou NapafIdOTRKAY Ta JIKAKDPATA KA1 01 eAeuBEpieg
nou dacparilovra and To Jikaio TG 'Evwang £xel dixkdiopa npaypatiKig npoopuynig EVENIoV
SikaoTnpiou. ITo dikaiwpa auTd avTICToIXEl N unoypiworn Tnv oncia enifdAler ora kpdTn HEAN TO
apBpo 19, napaypapod 1, deuTepo £50gp1o, ZEE va npofiénouv Ta £vdika BonBnpata kal péca nou eival
avaykaia yia va dacpakifeTal n npaypatiky SKACTIK NpogTacia oToug Topeis nou dignovTal and To
dikaio Tng ‘Evwong

MAgioveg KuBepvNOEG unoaTRpISay 6, ge NEPINTWON ONWG auTh TNg YnoBegewg Thg Kuplag dikng, dev
upioTata) Sikaiwpa nou va «diaogaiileral and To dikaie Tng ‘Evaocne», kata tnv évvoia Tou dpBpou 47
Tou XdpTn, 316 n odnyia 2011/16 dev napéxel kavéva Jikagiwpa otous 18IwTeg. Kard Tig KuBepvnaoelg
auTéC, I £V Adyw odnyia, Onwe kol n odnyia 77/799 n onoia £EeTdoTNKE ONd TO AIKACTIPIO PE TNV
anopaocn T 22a¢ OkTwBpiou 2013, Sabou (C-276/12, EU:C:2013:678), apopa GNOKAEIOTIKA TNV
aQvTaAAayr NANPOPOPHDY PETAEY GOPOAGYIKDY HIKNTEWY Kal napéxel Sikaidpara JOvo o' auteg, G &K
ToUTou, Siokolpevoe, onws n Berlioz, dcv Qa pnopolos va unoornpife), pe Pdon T0 apBpo 47 Tou
XapTn, 6Tt $100£TE1 JikAiWPA NPOCPUYAS.

To AKAGTAPIC EKPIVE CUVAPWLE, OTIC OKEWEIg 30 £wg 36 TNG anogpdoswg ekeivng, OT1 n odnyia 77/799, n
onoia Ex£l W¢ aKond va pUBPIasl TN GUVERYAGa PETAEN TWV (POPOAOYIKMY aAPXLV Twy KPaTwyY HEAQY,
auvTovilsl T S10BiBacn NANPOPOPIGY PETAEY appodinwy apx®v eNIBAAAOVTUG OPITUEVEG UNOXPEWOEIC OTa
KPATH PEAN, XWPIC OPWE va NAPEXE) OUYKEKPIPEVO SIKOIWHATA OTOV QOpPeAOYOUNEVe OGOV agopd Tn
CUPHETOXA Tou oTn diadikadia avTalhayhc nhnpogopiwy perafl Twv ev Aoyw apxwv. Edikdtepa, n ev
Adyw odnyia dev cnIPBAAAZI OTIG £v AOY® apXES KAPIA UNOYPEWTN OXPOAOEWE TOU (POPOAOYOUHIEVOU.
‘Ogov apopd Tnv odnyia 2011/16, 1 amoloyikl TG akéwn 7 avagépar o7 1 0dnyia ouTn oflonoigi 1o
EMITEDYPATA TNE 0BNYIAC 77/799 npoBAinovTog NAVTWE OaPEOTEPOUC KAl AKPIBECTEROUG KAYOVEG YIa TN
BIOIKNTIKI OUVEPYAGia UETAEU KpaTdv PeADY, WOTE va eNMTEVXBE] £va tupuTepo NEJio yia T QuvEPYOOoia
auTH. AIGNICTOVETAI CUVERKC OTI, KT ouTov Tov Tpono, n odnyia 2011/16 emdiwkel gkono avaloyo
npog ekeivoy Tng odnyiag 77/799 trv onoia avTikabiora.

EvToUTotc, and To oToixeio autd dev npokUnTel 571 SIoIKOUPEVOS NOU BPioKeTal gTnv KATAoTAon TNg
Berlioz 8gv £yel Tn duvaToOTHTO, GUUGWYA PE TO apBpo 47 Tou XApTn Twy Bspehiwdiov AaipaTwy, va
InTHOE! BIKaoTikh NpeaTadia oTe nAdigio Tng e@appoyAg TG odnyiag 2811/16.

NpayuaT, O6nwg Npox(NTEl andé nAyia vopoAoyia Tou Aikaagrnpiou, Ta €spem®ddn Sikaidpatd nou
karoyupmvovtal arny évvopn Tatn Tng ‘Eveong npoopilovTal va epappolovTal O GAEG TIG NEPINTWUEIG

http;//curia.europa.eu/juris/document/document. jsf?text=&docid=190721 &pagelndex...  21/10/2019



CURIA - Documents Page 8 of 13

nouv JiZnovTal and To Sikaio Tn¢ ‘Evwang, n 8¢ spappoyn Tou dikaiou autol cuvendyeral Tov TLBaopd
Twv GEPEMWSHV SIKQAIWUATOV NOU KATOXUpmvavTal pe Tov XapTtn (BA., un’ aum TNV £vvola, ano@Aacsig
e 26ng ®ePpouapiou 2013, Akerberg Fransson, C-617/10, EU:C:2013:105, okéweig 19 £wg 21, KOBKE
Kol TNC 26ng ZenTepppiou 2013, Texdata Software, C- 418{11 EU:C:2013:588, okéweig 72 ka1 73).

Ev DNpOKEINEVW, N ESloq)opa ™G kUpiac dikng agpopd Wérpe pe To onoio emPAnBnke ge S101KOLPEVD
KUPOJCFI] Aoyw W SULHOPPGHIE®G ToU Npog anotpaon nou Tov unoxpéwcs va Napacyel ot AapBavouca
apxn opicpives n)\nponpopisq Baosl Twy onoiwy auth Ba HNopoUsE Vo avmnoxpnesl cE am]ua nou Tng
ungBaie i amoloa Apyn 6uvapsl 1Bite, TG oérwlac 2011!16 ﬁaﬁouevou OTI n Kupwon auTn £XE WG
Baon mc, eBvicry 31aToEn n onoiag, onwc FIDOI(IJI'ITEI ano Tnv unoancrn OTO NP®TO £pwTnpa, 9ETE) G
gpapuoyn 1o dikale T¢ Evwong, katd TRy évvora Tou dpdpou 51, ncpaypmpoc, 1, Tou Xaptn, o) hatadeig
Tou Xaprn, 15twe To apBpo 47, cival epappooTieg oty unoescsr. NS KUPIG 5||<r|q (BA., un’ aurﬁ v
gvvola, anopacn Tre 26ng Zenrepppiov 2013, Texdata Software, C-418/11, EU:C:2013:588, okiysig 74
Ewg 77).

‘Ocov a(popa Elﬁlxbrapa TNV anaitnon va ueioraTal dIkaiwpa nou 6|ucnpuMC£Tcu and To &Koo NG
Evmonc, KaTd TNV £vvola ToUu apBpou 47 Tou XapTn, Npénel va unownoﬁal o™, KaTd I'ICIYICI vopo)\owa, n
npoo‘rocna EvavT anauﬂdoawv ™G Gnubclaq eEougiag aTn opaipu Tng |6|wr||<r|q (mnc, EVOC NPOCmNOY,
puaikoU fi vopikoU, nov gival auBalpeTeg 1 Sucavaioya £naxBeic oUVIOTA yevike apyr) Tou dikaiou Tng
‘Evwong (ano<pc|0'£|q ™¢ 21ne IenTepPpiow 1989, Hoechst kaTtd Enirponng, 46/87 kar 227/88,
EU:C:1989:337, okéyn 19, xar TNG 22a¢ OkTwRpiouw 2002, Roquette Fréres, C-94/00, EV:C:2002:603,
aréwn 27, kaBug kat Jidtain Tng 17r|q NoepRBpiou 2005, Minoan Lines kora EmTponng, C-121/04 P, un
Bnuomewdeioa, EU:C:2005:695, okéyn 30).

Enopévug, 6|0|Koupavoq, 6nmg n Berlicz, 30vaTol va emkaieotel MV ®§ dve NpoaTagia evavT
Bhanmikng ylI' auTav npdﬁemq, oan glval n enigoxn amnv unédeon TS KUpIag dikng diatayn napoxng
NANPOQOPIV KAl TO £NINAXe HETpO EMBOANG Kupwcrsmq, dlvatal dnAadn va enmikaiecTei dikaiwmpa
Bmocpa)n(opavo onod To dikaic TNE Evong, kaTa Tnv évvola Tou apBpou 47 Tou XdapTn, TO Onoio Tou
napeyst Bikaiwpa aNOTEAEGPATIKIG NPOCPUYC.

Eni Tou owms:,usvou TOU 6mmcupamc npoorpumg

‘Ooov agopd ™myv amBo)\n KUpUJCIE(D(;, npengl va aEemcrrsl av n vnapin dikaiWpaTog npompuynq KaTd ThG
KUPWOEWE auTng, onr.oq OXETIKGG NPOBAENETAl and TV enipayn aThv unosdeon Tne kUpIag dikng puBpIon,
apkel yia va napaoyer oTov dI0IKOUHEVD T Guvam'rnru va aogkfjael To Sikai®pata nou avtisi and To
apBpo 47 Tou XapTtn 1y av 1o dpBpo aurd emTacos va £XE1, OTO nAgioo autd, o JrIkoPeEvag eNiang T
BUVATOTNTA va ap@IoRNTROEl Tn voumpodTnTa TNG SaTayig napoxns nAnpegopivv Badgel Tng onoiag
ENIBAABNKE N Kupmcn autn.

Zuvqcpmq, npenel va unopvnodei oTi n apxn Ths qnora\aapaﬂknq SIKQCTIKAG NPOSTACIAE CUVICTA YEVIKN
apxf Tou &aiou TnG ‘Eviong, n onocia KATOXUPWVETAI OAREPA HIE TO apoo 47 ToUu Xup‘rn To ev Adyw
ap9po 47 dlagpoaiizal, o eningdo Skaiov Tng ‘Evwang, ™y npoomma Moy napeyel 10 upepoﬁ
napaypa@og 1, K 10 upepo 13 ™me EZAA. Enopévwc, Npoofikel avagopd povo oTny npwtn and Tig
SI0TAEEIC auTég (Eh ., un’ auTq TNV évvoia, andgaon Tne 6ng Noeuppiou 2012, Otis k.An., C-199/11,
EU:C:2012:684, okéweig 46 kal 47).

To dpBpo 47, Gsu-repo £3a¢p1o, Tou XapTH npofAiéngl OT kaBe npdowno £xel Bikaiwpa va dikaoTel N
unddeof Tou ano ave&apmm Kal upspo)\nn'ro dikaorhplo. o va diaopahiarel o gefacpodc Tou
SixkQipaToc autol, andpaan 5|0||<n'rn<r’1c ap¥fnc nou dev nAnpoi, auth Kaeoumv TIC npounoeacaq
avsiaprncmq Kal QUEPOANYIOG npanzl vO UNAKEITAl UE PETAYEVETTEPD e)\avxo ang 3kalodoTIKO 0pyave To
oneio I'IpEI'IEI uaTaEu a)\?\wv, va EXE apuo&omm va eEeTdost O0AQ Ta Kpioipa Z,nTr]pum

Katé ouvéneig, dnag emcrnpava 0 yevikdg gioayyshéag aro onpeio 80 Twv NpoTACLOY TOU, NPOKEIPEVOU
va nianpolvTal ol anan'r]crslc, TOU upepou 47 Tou Xdprn, TO £0VIKD 6||<ucrrr|p|o EVIONIOY TOU ONoiou
SI01KOUPEVOC £XE) amcqcrsl NPoOCQUYE KATA TG ﬁiOIKI‘]TIKr‘lC XPNUATIKAG Kupmoawc;, nou Tou enIRANBNKE
hoyo pn ouppop(pmaamc TOU MNpog Glaruyn napoxns NANPOQOoDIGY, npenel va £xel Tn JUvaTOTNTA va
gEETACEI TN VOPIROTNTA ™G unoq}uoemq oumq

H Emrponn unoeoTthpi§e O™ TuxOv napoxn gTOV élomoupevo SIKQIDPATOC NPOCPUYAG KATA TG &V )\oym
Jiataylic €0 1003uUvapolcE HE avayvapIoT) neplocm'repwv Eucovopmcov SIKAOIWPATWY an’ 6ca €xgl £vag
@opohoyoupevog. Kata tnv dnown Tng Enrrponnq, ano crkapn 40 g onoapacemq TS 22a¢ OkTwppioy
2013, Sabou (C-276/12, EU:C:2013:678), npokunTEl 4TI TO un‘nua napoxfg I'II\T]DO(DODIU.)V HE anodekTn
(POPOAOYOUHEVO, TO ONOi0 eVTAOOETOl OTC OTABI0 EKEIVO TG £peUvag KoTd To ©Noio GUAAEYoVTal
DANPOPORIES, tival anAd¢ nponapackeuaotikl Npain TN TehikAg ano@doewg kai Sev pnopel va
appropnTneeEi,

EvToUToIC, 01 NEPITTACEIG TRG unoBioswg TrG KUEIAag 3ikng Slagépouv and exsiveg TNG UNCBECEWE €N TNG
onoiac £xd6Bnke n anégaocn NG 220¢ OkTwppiov 2013, Sabou (C-276/12, EU:C:2013:67/8}.
SUYKEKPILNEVE, N unc'mBscrn gkeiv 0popolde AITHUATA NapoXAg NANPOMOPIGY NoU €ixe aneuBOveEl N
(pOpO)\DYIKr] 510iKkNON KpAToUE PEADUC MPOC Tr WOPOAOYIKM 6|oiKnon aMhou kpdToug ué?\ouc Ka), mo
cruw(sxpmsvo To BIKoiwpa (pOpO)\OYOU[.IEVOU w¢ Npog Tov onoio 6|sEc|y0Tav QOPDAGYIKN Eépeuva oTo
aImouv KpGTO(; pEACC va RETAOXEl OTN OXETIKA pe Ta aimpata autd diadikacia. O BIOIKOUPEVOG GHWS
auTog Bev cixe uNApLer anodékTne AITHPATog NApoxng n)\npocpoplmv gg avTiBean pg Tnv Berlioz ornv
undBeon TN KUpIag 5u<nq EidikdTeEpa, oIV UNGBe0n £ni TG onoiag £kGOBNKE n ano(pacrq gXEIVR, TO
AlkaoThAPID KARBNKE VA KPIVEL av 0 BICIKOUPEVOC 1 NPOC TOV ONoio EiXav unoB)\nle QITpaTe napoxng
NANPOQOPIAY PETAEY EBVIKGOV (POPOAOYIK@DY DI0IKAOEWY gixe dikaiwpa UKPOATJEWC OTO MAQICI0 TNG &V
Adyo) Siadikaciag, kal Ox1, ONwWG £v NPOKEIPEVY, av o GI0IKGUPEVOS, NOAITNG Tou KPAToug HEAOUC TNG
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hapBavousac apyific, £XE dIKaiwpa NPOSYPUYNE KOTA TNC KUPWOEWS NoU Tou gmBARBnke Adyw un
CUHOPPMOERC Tou Npog SlaTayri napoxng ninpogoptov tkdoBeiga évavTi Tou and Tn Aappdavouoa apyr
KATORIY QiTipaToC Napoxnc nAnpopopitdv NOU TNE £ixe angudlver n arolga apxn.

Enopévwe, 010 Se0TEPO Ep@wTnRo npéngt va do8el n andvtnon 6T To dpbpo 47 Tou XApTn éxel TNV evvold
0TI Sioikolueves oTov onolo €xar emBAnBel xpnuoTik KOUpwon Adyw P CUHPOPPOCEDG TOU Npog
SI0IKNTIKA anégaon nou Tov UNOXPE®VEl va NApdoyel OpITHEVES NANPOPOPIES aTe NAgicie avTaikayng
nAnpogopiny PETAly £BvikGV POopoAoyIKGY dloirocwy duvdper Tng odnyiag 2011/16 £xea dikaiwpa va
AUPIOBNTACE! TN VOLINOTNTA TG onopAagens auTng.

Eni Tou TETGPTOU EPWTHLGTOC

Me To Térapro epdTAMG Tou, To onoio Npénzl vo £EeragTel npiv and To TPITO EP@WTNHA, TO ITOUV
SikagTipo InTel, kaT’ ouciav, va SieukpiviaTel av To ApBpo 1, napdypapog 1, kar To ap€po 5 TG
odnylac 2011716 éxouv TV Evwola OTI N «NpoBALWIPN SUVApEIT» TWV NANPOPOpIWY Nou INTel KpdTog
pEAOC and dAAo kpaTod PEAOC anoTsAsl nNpolndBeon TNV onoia NpEngl va NAnpol To aitnpa napoyng
NANPOQOPHDV MPOKEIPEVOU VA £vepyonomBsi n unoxpiéwadn Tou AdPBAvovVTOC KpATOUG PEAOUG va
avTanokpiBei oTo aitnpa outd Kai, ¢ ek ToUTou, av anetehei npolNdBeon Tng voppdTnTag ng
anoGATEWS HE TNV OMNOIA TO KPATOG HEACS QUTE UNOYXPEWVE) OPICHEVO SIOIKQUUEVO va NAPATKE! OPIOPEVES
ninpogopiss.

Auvaper Tou apBpou 1, napaypapoc 1, Tng odnyiag 2011/16, 7o onoic apopd TO AVTIKEINEVO TNG
adnyiac autng, Ta KpdTn pein cuvepydfovTal PETAEU TOUG NPoG TOV OKOMNO TNG avTahAayng nANPoOQPopIDY
nou éxouv «NpoBAfyiun cuvagaia» yia TNy aimoloa S10iknon, AapBavopévay undyn Ty SilaTdgswy TG
(POPOAOYIKNC vopoBsoiaog Tou KpaToug pEAoUg gTo oneio aviiker n diciknon auTn.

70 ApOpo 5 Tng odnyias 2011/16 yiveTal Adyog yia Tig nhnpogopitg auTé kal npophénerar 6T, KATONWY
aIripaTtoeg Tne arroluoas apxAc, n AapBavouoa apyi Kowonoiel oTnv arrouoa apxi T diohapBavopeveg
oTo Gplpo 1, napaypaEog 1, NAnpo@opiec TI¢ onoleg JI08£TEN 1 &) ONOIEG NEPIEPXOVTAl CTNV KATOXT) TNG
KaTonv SIDIKNTIKGY £peuviov, Enopévmg, Ta apBpo 5 emBarliel opigpévn wnoxpéwan orn Aappdvouoa
apxf.

'Onweg NPoKUNTEN ANd To Ypauua Twv SIoTASEwY auT®Y, JE ToV Ope «<MpoBALyIun ouvapeia» voolvTal TO
NOIOTIKG XOPAKTNPIOTIKA nou npénel va £Xouv o) InTolpeveg nAnpogpopies. H unoypéwaon nou unéxel n
hapBavousa apyrl and To apfpo 5 Tng odnyiag 2011/16 va ouvepyadeTal pe Tnv arToUoa apxn dev
ENEKTEIVETAI OTNYV XOIVONOINGN NANPOQOPIGY Nou Bev EXOUV TA XOPOKTNPISTIKG auTd.

Emapgvarg, n «npoBAEYIIN cUVAMEIa» Twv INTOUPEVwY NANPOPOPIKRY OUVIOTA NpolnoBeon Tnv onoio
NPENEI va nAnpol To aitnEa nopoxXns TWyY NANRPOPOPIAYV QUTEYV.

MNpéner eniong va €fevaoTel nolog ka nag afiohoyel To NOIGTIKO YAPAKTOHPIGTIKA GUTA Kal av o
BioikoUpevor orov onoio ancuBlvetar n Aaupavouca apxd yia va hdfer T ninpogopieg nou Invel n
arrouda apxn Pnopei va unootnpifel &1 ol InTowpeveg NAnpogopicg dev PEPOUV Ta XOPOKTNRPIOTIKG auUTA.
Ba npinel cuVapP®C va yivel Pveia TG AMOASYIKNG akéwem 9 Tng odnylag 2011/16, kard Tnv onoia
OKONOC TOU KPITAPIoU TNC «npoBAéyiung cuvaeeiac» cival va kadwrd Jduvarr Ty avTarAayn
AANpPoOQOPIY ENI QopoAOYIKGQY INTNUATWV OTOv peyahltepo Juvard Pabpd kal Tautdxpova va
SieukpiviZel 0TI Ta KpaTn pEAn Sev eival eAelBzpa va enixeipoly adlakpiTwe TNy «ahicuon nAnpo@opiuvs
§ va InToUv nAnpogpopicc nou givor aniBave va agopoltv  (PpOPOAOYIKEG UNCBESEI OpPIoPEVOU
(POPOAOYOUHEVOU.

Onwe unooTApEay NAgioves kKUBEpvAgeIc kal n EmiTponr, n £vvold auTrh TNG NpoBASYINNG auviipelag
annxel TV £vvaid nouv nepthapPdverar oto dpBpo 26 Tou unoSciyuatog OoupBaosws Qopoioyiag Tou
QO3A, TO00 Adyw THC OPOIOTNTOC TRV XPENTINONOIDOPEVLY Opwy 600 Kal Adyw TNG Ovagopag nou Kavel
omIc ouppaocag Tou OOZA n amoloyikly £kBecn Tng npoTagewg odnyiag Tou ZupBoukiou COM(2009) 29
TeAikd, e 2a¢ ®eBpouapiou 2009, oxemikd pe Tn JIOKNTIKA cuvepyaoia oTov Topga ThG GOopoAoYiag,
Bace Tng onoiag ekdaBnke n odnyla 2011/16. SOppwva pPe Ta EPUNVEUTIKG OxOMIO €ni TOU &v AdYw®
AapBpou, nou eykpiBnkav and To ZupBolhio Tou OOZA omic 17 Iouilow 2012, 3sv eniTpéneTal ova
CUPBAAAOPEVE KPATN «va aAIEDOUY TANPOWOPIEG» ) va InTolv nAnpoopieq nou eivalr oxedov anifavo
va Eival KpICIPES YIa TN Oiepelvnan Twv (QOPOAOYIKMV UNOBECEWY OPICPEVOU  POPOAOYOUHEVOU.
AvTiBéTwe, npénel va undpyel ebioyn m@avodTnTa o Znrodpeves ninpogopies va anodeixBolv Kpioipes.
Enopéving, © aKonde TG £vvolag TNG MNPoRAEWINNG OUuvAgeIas, omwg autdg npokOnTel and Ty
amoAoyIKR okéyn 9 TG odnyiac 2011/16, esival va napgxsTal otnv amoudga apxfi n duvatotnTo va
anokTa cnoiadAnoTe nAnpogopia Bewpsi Sikaiohoynuéva avaykaia yia Tny £peuva Tng, xwpig woTdoo va
TNC ENITPENETAI va UNEPRQAIVEI NEOSAAWS TO NAGICIO TNC EPEUVAL auThg oUTE va dnpioupyel uNepBoAiko
Bapog aTn Aoppavouca apxr.

Mpaypati, n amouca apxfi €a npénel, oo nhaigio TG épeuvag Thg, va pnopei va kaBopicer TIg
nAnpowpopicc nou ekTIpd o XpaialeTal Boger Tou £8vikol Sikalou Tng, GOTE, CUHQMVIG NPOG TNV
armiehoyikn okéyn 1 Tng odnyiag 2011716, va npoBei otov opfd npoodlopiopd Tou nogou Twv NPOG
gionpaln eopwy KAl avaioywy Bapuv.

Qc ex ToUTOU, 1} ap¥l) QUTH, WE Popeag JIEEaYWYNS THE £peuvag aTo nhcigio Tng onoiag unofaiieTal TO
aitnpa napoxic ninpogop@yv, £xel Kabnkov va exTIipAoel, avaAoya He TIG NEPITTATEIS THE EKACTOTE
UNOBEGEWS, TNV NPoRALyIln ouvdpala TV JNTouPéviy yiIa TNV £PEUVA aUTH NANPOPGOPILY JE YVwHova
™V npdode Tne dadikasiag kal, chppuwva pe Ta opifopsva oro apepo 17, napaypageg 1, Tng ednyiag
2011/16, TRv afionoingn Towv GuvABWV NNYWY NARPOQOpIwY TIG onoieg 8a pnopolas va XpNaIHONOoIRCEL.
MohovoTi n arrolioa apxn HIABETEl CUVAPHOC OPITPEVO NEPIBWPIO EKTINNOEWS, evTolTolg dev fuvatal va
ZnTRoel nAnpogopisc nou Sev £Xouv Kadia ouvdgea e TNy enipaxn epeuva.
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NpaypaTi, éva TEToio aitnpa dev Ba ATav cUpPpwve Npog ta apbpa 1 ka1 5 g odnyiag 2011/16.

‘Ocov apopd Tov BI0IKOUWEVD, OTNY NERINTWON nou n AapBavouca apyn antuBuvBei napd TAUTO O
autdv skdidovTac, evOexopEvne, EvavTi ToOU andQacn HE TNV ONCia TOY UNOXPEWVEI va TNG NAPAoxEl TIg
InTOUMEVEC NANPOPOPIES, and Ty andvrnon nou 86Onke oTe SelTepo epwTnPa NpokOATE OTE aTov
S10IKoUPEVD auTdV Npdnel va avayvwpiZetal To dikaiwpa va npofakel eviniov JIKagTrpiou THY avTibeon
TOU NpoavagepBivTog AIMAEaTog Napoxng nAnpopopity npog Fo apdpe 5 Tng odnyiag 2011/16 kai Tov
Napavepo XapakTApa TNE ouvakoAousdng dIaTaync napoxng NANPOPOPIDY Nou eKBOBNKE EVavTi TOU.

Enopévwe, oTo TETAPTO EPWTAHA nNpenel va doBel n anavtnon OT To dpBpo 1, napdypowog 1, Kal To
apBpo 5 TNE odnyiag 2011/16 éxouv TRy £vvoid O N <NpoBAdynpun ouvagelas TwV NANPOYOPIAY NOU
Znrel KpaTog pérog and AAAD KpaTog HEADG anoTeAEl Npoiinddsar Tnv onola npénel va nAnpoi To aithpo
Napoaxic NAPOPOPIDY NPOKEINEVOU va EVEPYONOINBE N UNOXpEwoN ToU AapBavovTog KpaTeus HEAOUG va
avtanokpifei 6To altnua autd kal, w¢ €k ToUTou, onoTeAsi MpoUndBeon TG voUINETNTAG TOCO TNG
anoPAcewe I TRV 0Noia To KPATOG PEAOS QUTO UNOXPEMVE! OPIOPEVO DIDIKOUHEVO VO NaPACYEl OPIOPEVE
nANpopopieg 0G0 KAl TNE KUPMOLWES NOU TOU EMBAAAEI O NEPINTWON PN CUPMOPPWOILKS TOU NpPOG TNY
andpacn GUTI'].

Enl Tou T,OITOU Kal ns,unrou spwrduaroc;

Me To TpiTo Kal To nEpnTo €pWTNMa Tou, TA ONGIO NPENEl vao cuvsasmcrrouv and kowvoU, To QIToUv
BikaoThpio InTei va dIguKpIvIoTE, clcpequ, av To apdpo 47 Tou )(upm Exer Tnv Evvola 6T, gTo nAgicmo
npoc(puvnq 6|0|Kouusvou KOTA KUPGIGEWC smBJ\nBaanq ané T Aauﬁdvouoa apxn AOym  un
CUNLOPQIMOERS TOU NPOG onocpacm pe TNV oNoig n apxf aur Tov unoxpswo& V0 Napdoxel OPIONEVES
NANPOEOPIEC Kkal TNV oncia £EE0wae kaTdMY QITANATOG €K pEpoug TRG aImousas apxis yia napoxr
NANpPoPopItY Suvdpel Tng odnyiag 2011/16, To eBvikd SikaaTApio £xel NARPN dIkaodooia yia Tov EALYYO0
™G vompé-rm'aq THG anogdcewe autihg. AQeTépow, To aitoly SikacTipio INTei va SIEUKPIVICTEL av TO
cupepo 1, napaypagoc 1, kal o apBpo 5 T odnyiag 2011/16 kaBag ko To apbpo 47 Tou XapTn £xouv
TV £vvola 0TI BEv ENITPENOUY n &K HEPOUG TG )\cpﬁdvoucmc opxA¢ £E£TACT TOU Kupouq TOU QITfjpaTos
napoxnc AANPOPORIAY NoY TG gyl unoBaAsr n armoloa apxri va nepiopiletal oTo vouoruno Tou v AQy®
AImnpaTog Ko av, WG €K ToUTou, ENIBaAhoUv OTo EBVIKO 6||<00Tnp|o, gTC NAQIGIO TETOIOG npocrcpuynq, va
eAYXEl TNV TAPNON TNS Npoinodécewe e npoBAéyIpng ouvapeias and kabe dnowr, dpa Kal unod To
npigpa Tou apdpou 17 Tng odnyiag 2011/16.

'Ogov apopd, NpWTOV, Tov theyxo nou Sievepyei n Aoufdvouca apygn, oG okéwag 70 kar 71 Tng
napoUoac anePagens enignuavenks oM n airolga apx HABETer opIoPEVO NEPIBMPIO EKTIHITEWG YIA VO
afichoynoer TNV npofAtwipn cuvagelo Twv NAnpoopidy nou ZnTei and TN AapPavouca apxn, HE
cuvEnela n éxTaan Tou eAéyxou nou dicvepyel n AapBavouca apyn va nepiopileTal avaroyos.

Npaypar, hapBavopévou undyn Tou GeomodivTog pe Trv odnyia 2011/16 pnyxawvigpol ouvepyaciag
peTafu Qopohoyikmv apywv, © onoioq, onwe I'IpOI(l'JI'ITEI and TIC AIMDAOYIKES OKEWEIC 2, 6 Kal 8 Tng
oﬁnvluq 2011/16, ompiteTal gg Kavoveg nou anogkonolv orny 0|K066|.|r]0n aumcrrooljvnq HETAEL Twv
KpCITmV pa;\mv KUBIOTOJVTCIC duvaTn TNV unoreheoummr] Kal Taxeio ULNF.DYCIOIEI, n )\auBuvoucm apxn
NPEMEl KATApxny va ElJI'IlU'I'EUETm v amoloa apxn Kal va 3EXETAI KOTA TEKLNPIO OTt TO om]pa napoxng
n)\npmpoplmv nou NG £Xel unofdiel eival cuyxpovmq olpewvo pe 7o €Bvikd Sikdio Tneg aiTobaag apyig
Kal avaykais yia Th Blsanqu ™me epeuvaq NG FeEvikag, n) AauBavouca upxn dev B1abiTel o Baeoc
yvorn Tou npawanxou Kal VO]JIKOU nicigicu nou u&pia‘ramu gTo airoliv kpAaToc, kal dev pnopsi va
anamn@ei and authv va £xe TEToa vvmcm (BA., un’ QuTh TNV £vvoid, andgpaaon Tng 13nc AnpiAiou 2000,
W.N., C-420/98, EU:C:2000:209, UKElIJI] 18). Ev noon NEPINTWTEL, N )\achvoucru opxn Sev ShvaTtar va
uvnKuEhom ME TN BN TNC ekTiPnon TNy ekvipnon Tng amolgag apxfg nepi TNG ev3EXOpEvVNg
XPNOIHOTNTAC TWY mroupsvwv NANpopopPIRY.

Mavrwe, nopo Ta avwTépw, N Aoupavouoa apxn opeikel va EEqulﬁmvsl oTl o errouususc nJ\npmpoplsc,
dev GTEDOUVTCII onoIagdnoTE npoB)\qulunc ouvmpslaq yla Tnv £peuva nou &1IeEdye) n aimouca apxr.

Suvagmc, onwe NPoKONTEN and Ty aImoAoYIKA UKElIJn 9 Tnc adnyiog 2011716, npéneu va )\n(pesi unown
T0 4pBpo 20, napavpa(poq 2, mng odnylag, To onoio anap|9|.|a| TQ OTOIXEID mouw glval Kpn:nua Yia TOV
£Asyxo auTod. ZTa oTOIXEla QUTa neplhuuBavovml, a(pEvoc,, ol nAnpogopicg nou npsnsl va napéxovtal and
TRV arrouga apyr, Kal e1dikdTepa N TAUTOTHTA TOU NPOSWNOU W NPoG To onoio Sisvepyeitar eEéracn n
£peuva Kal o poporoyikdg akonodg yia Tov onoio INTolvTal o) ENiPaxes NANPOMOPIES Kal, APETEPOU, KATA
NEPINTWON, TO OTOIXEIQ EMKOWWVIAG KABE MPOoMNoU NoU gIKAZETAI 0TI E£XE1 OTNV KATOXM TOU TIG
INTOUREVEC NANPOMOPIEC, KAOME KAl KAOE oTomEio nou pnopei va OIEUKOAOVEL T GUAADYR TWV
rmAnpopopiwy and T Aauﬁavouccl apxn.

I'Ipoxamsvou va napdayel g )\opBuvouoa apxn ™ éuvoTomm va npoBal atnv ovaEpuJ eEaxplean, n
aroloa apyn opeihel va napadéte) NpoahKkouaa amoAdynon doov apopd Tov akono yid Tov onoio InTel
TIC ENIPAYES n.\npocpoplsq gTO NAQicIo ™me qopoiovikic Sadikadiag nou JgEayeTal KaTA ToU
popoioyouUpivey o onmoq kaTovopaieTar oro CIITI‘||.ICI nape¥ng n)\npocpopluw

Eqdaov napncrral avavm, n AuuBavouou apyxr duvaral, yia Toug oxonouq ™meg EEOKplﬁwoawc QuUTHC, va
Znrogl and Ty arrolca opyr, OTe NAdigie Tng 6|0|Kr|T|r<r|q cuvepyadiag Tnv onoia npofAgng n odnyia
2011/16 oTov Topéa TnG POpPoAoyiag, £KEivd TO CUPNANPWPATIKA AANPOPOPIOKG OToIXEIQ MoU tival
avaykaia oate va anokigios), pe Baon Tn Ik TNG ekTiPNoN, To £vBexdPevo o INTOUPEVEG NANPOPOPILS
va crrspouv'rol npoﬁﬁa\wq NPORALWINNG CUVAPEIAG HE TA TTOIXEIQ NOU PVNHOVEVOVTOl OTIG OKEWEIC 78 Kal
79 Tne napolcag anopagewd,

Enouavmq, O EAEYXOG Nou 6|svapy£| n Aupﬁavoucra apxr] dev nepopileTal arn ouvommn Ka1 Tunmnq
PUOEQC £E0KPIBLION TOU VOPOTUNGU TOU QITlATOG napoxng nAnpogpopiov 0cov agopd va AvVWTEQW
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oroixela, aAAd npénsgi £nicng vo napéxa oty ev Adyw apyn Tn duvartdrnTa va BeBaldwarm om0l
InTolpevee nAnpogopieg dev arepolvTal onomoﬁ-nno-rs npoBAsynpng ouvmpx-:laq pE TRV TAQUTOTNTO TOU
evdiapepdpsvoy (popo)\ovouuévou KQ) TOU TPITOU nou evBeXOpéving KaTEXEI NANPOPopieC, KOBWE Kal pe
TIg avAyKES TNC ENIPAXNG QOPOAOYIKIG EPEUVOG,

AgUTepov, Ogov a(popd Tov &heyxo Tov onoio aokei TO émacrrﬁpm nou £xel emANQSsi NpogPuyng
BIOIKGUPEVOU KATA xupmcemq nou Tou £NIBARGnke pe Baon anocpoon Mg TNV onoia n AapBavouaa apxr
TOV UNoXpiwoe va Napagysl OpIO]JSVSC NANPOMOPIES KAl TNV ONoia aum EEEﬁmUE wu va CNT(]I'IOKpIBEI agTo
aiTnpa NS aIroligac apxnc yia nupoxn n)unpoqmpmv 0 EAEYXOG OUTOL‘, lJI'IODE.I VO EXEl WE AVTIKEINEVO OXI
povo ™mv avo)\ovmomm NG KUPWLOEWES auTng Kum?\ﬁyovmc, KaTa namemon, gt WETOPPUBIGH TRG,
OAAY EMiONG TN YORIROTITA TNG £V AdY® anoQdoems, ONweg NpokkaTel and Ty anavThan gro 3euT¢po
gpwTnHa.

TUVAPEE, N NOTEAEOPATIKATNTA Tou BIKAOTIKOU sAéyXou Tnv onoia BIOGPaAIiel To apBpo 47 Tou XapTn
gniBaiiel n cuTlvowo nou napaBéTel N aIToUoa apxi va napeysr oTo £0vike Enmcrrr']plo ™m 6uva1‘6‘rnm va
gAtyIe) TN VOpPIUOTHTA TOU QITHPATOG NMAPOXNG n;\npo&popmv (BA., un’ auTh TNV £vwoiQ, anc@aogeIg TG
4nc Iouviou 2013, 22, C- 300,’11 EU:C:2013:363, okéwn 53, kai Tng 23ng Oktwfpiou 2014, Unitrading,
C-437/13, EU:C:2014:2318, okéyn 20).

AapBavopéviov undyn Twv EKTEBEVTWY oTIg cKéqulq 70 kar 71 Tng napouaac; anoq:uacgmq OXETIKA HE TO
nepIBLPIo sKTlpncrswq nou B1084TEl N AIToloy apxr, NPENs va yive dgkTd 4T Ta Opia svTOG Twv oNoiwy 1
AapBRavousa apyh npénel va DIEVEPYED Tov EAeyx0 Tng 1axUouv egigou Kal yta Tov EAEyXo nou ackel To
aIkaarnplo.

Qc tk ToUTOU, TO 5IKCIOTI]DIO opeihel va EAEYXE! Movov av anocpcor] pE Ty onoia amB}\ﬁane
unoxpawcn nopoxns oplouevwv NANPoOPOPIGY EK509r‘|KE Baoce Enameq QIMIOAOYNUEVOL QITAPATOL TG
armoloag apyf¢ Nou apopd ninpogpopicg ol onoigg dev  oTepolvTal, NpodhAwg, onolaoﬁr‘]ncrre
NPOBAEYILING OUVAPEIQS, aPeves, pe Tov evBlapepOPEVD (POPOAOYOUPEVO Kal pE Tov TPITO nou
Evasxousvmq KATEYEN n)\npocpopiac, KQl, GPETEPOU, HE TOV EI'IIGIUJKDLIEVO (POPOAOYIKO gKONd.

To orroUv BIKACTAPIO QNTEI ENioNC va SIEUKPIVIOTE av avTIKEipevD Tou dIkagTIkod ehéyxou Npénel va
eival n Tnpncrn Twv doraSewy Tou apbpov 17 Tng oﬁr]quc, 2011/16, To onoic NpoPAEnsl NEPIOPITHOUE
TRV KOIVOMOINON Twv nhr]pcnpoplwv nou ZnTei n apyn KpOTOUL‘, pihouc.

Enionpawml cuvap©g 6T 0 JIaTAEEIC OUTEG, OPICHEVEG EK Twv onolwv Ba pnopoloav va Ancpsouv
unoywn yia 5ICII'IIOT(.|)UI‘| TS VOMIHOTNTAS QITAPATOS NOpoxXnc n)\npoq:ooplmv HE anodEkTn oplouavo
§IOIKOU[JEVO dev cival Kplcnuac, ¥la TOV EAEYXO TNE I'I[J0|3)\EL|.II|.II](; quaqaslan; TV n)\npmpoplwv AUTOV,
navrag, onwt; NpoKUNTEl ONO TNV aitnon nNpediKkagTikAG anopacews Kal and L YPANTEC Kal NpoPpopIKEG
napaTnenoel; g Berlloz, N Opvnon TNG TeAsuTaiag va napdoxe) opucpevaq nAnpopopis NOU THE
Q]Tl]er]KGV o-rnp|CeTo| HOvO aTny. nNpoBarhopevn éMenpr] I'IDO|3}\€L|J||JI'|<; CUVAPEIAE TWY NANROPOPIGDY
auTwv, Kal ¥l aTn ouvdpopn KANoIoU <«neplopiopol», kAaTd Tnv £vvola Tou dpBpou 17 Tng odnyiag
2011/186,

Enopévac, oTo TPITo KAl TO NEUNTO epwTnpa npéngr va doBel n ondvrnon om 1o apépo 1, napuypocpoq 1,
Kol To dapBpo S e oénylac, 2011[16 é)(ouv v évvola o7 n efokpifwon oTnv onoia npoBaivel n
AouBavouaa apxn, katonv arrr||.|aToq ™me alrouoaq apyng yia napoxr‘. n)\npoq:opuwv ﬁuvapal ™G ev Adyw
odnyiac, Bev neplopileTal GTo VOUATUNO TOU QITAHATOS auTol, aAAd npéner va napexel oTny £v )\ovm
AopBavouoa apyfil TN Euva'rb‘rn‘ra va BEBOI(DVETCII 6Tl ol InToupsvec nAnpogopisc dev oTEpolvTal
onomaﬁﬁnors NPOBAEYILNG OUVAPLIAE HE TNY TAUTHTNTA TOU avﬁluwspouavou (popo)\ovoupsvou Kal Tou
Tprrou nou avbaxouevwc; KaTEXEl NANPOYOPIEC KABWG KAl PE TIE aQVAYKES TNG C.‘UYKEK[JII.IEW]C, (popo)\ovmnq
gpeuvac. O1 iBisc auTtég SigTdteig Tng odnyiag 2011/16 ka1 TO 4pOpo 47 Tou XapTn £xouv Thv £vvola OTI
To £BVIK 6|Kucrrr|p|o, oTO NAQIGIO npocnpuynq DIOIKOUHEVOU KaTA Kupwoemq £niBAnBzcigag and TN
AapBuvouca apyn onw MR CURLOPPMOEG TOU NPOG anopaacn e TNV onoia 1 apyn auTh Tov UNoYpéwas
va NapACKEl OPICHEVES NANPOPORIEC KAl TRV onoia s&aﬁmoa kaTomv aIimpaTos TnG arrelaog ap¥ne yia
napcxn n)\npoq)oplmv duvapsl Tng odnyicg 2011/16, EXEI nEpav g EEoucnag va perappuBpicer Tnv
EI‘IIB)\HGE!UCI Kupwan, kal upuoﬁlomm va E/\EYEEI ™m VORIROTHTA TNG unoqaacamq authc. ‘Ogov apopd Tn
vORIRATATA TG eV AdYW ano@dcews ond andyewc RpoPAEWIHG CUVAPEIAE ToV anupevmv
nANpoPopIY, o BIKaoTikeg Eheyxog neplopileral otn digpedvnon NG npodning erAciysws TETOIQG
CUVAPEIAG.

Eni Tou gxTOU Epwrrjparoc

Mg To EKTO EpWTNUA TOU, TO AITOUY 6u-:ao'rr|p|o Intei, kot ouoiav, va 6|euxp|w0'rs| av To ap8po 47,
GeUTERO €BAMI0, TOU XAPTN €X&1 TNV Evvola 6T 70 Gmumnplo TOU Aapﬁavowoq KpATOUG ué)\ouq, gTo
nAaiolo g aoknUEwS Tou JIKagTIKoU Tou a)\syxou npsna va pnopel va exs npooBaon oTo aitnpa
nNapoxns n)\r]poq)oplwv nou £x&l UNOBAAEl To aroly kpaToG PeEAeg oTo happavoy Kpa'roq HEAOC KOl OV TO
éyypmpo ouTO NpEne Enlcr]q va yvwoTenolndsi oTov vOIapIpOPEVD 6|0|Kouuevo EVTOC TOU TEAEUTAIOU
auTou Kparoug PEAOUC, (OTE N UNOBECK Tou va EETACTEl xaTd dikain kpian, f av n yvaaronoinan auTn
prRopei va anokASIoTE yia Aoyouc sunno‘reunrcommq

Emonpaiverar guvapog ot n £EéTagn TG TUXOV npoén)\nc, EAAEIWEWC l'IpOB;\ElpILJI’]q GUVAPEIaE Twv
{nToupEVWV n)\npocpoplmv Npénel va SIEvePYETOl PE yvpova To npoavapepBiy dyypadpo.

E|5|KOTspa, NPOKEIPEVOU VA NApacyeBel aTo 3IKaoThplo Tou Auuﬁc’wowoq Kpé‘rouq pé)\ouq n duvardTnTa
va aoknoel Tov JIKaoTIKO ToU é)«eyxo To dwagThpio autd Ba I'IpEI'IEI va pnopsi va £xEl npoaBacn aTo
aiTnua napoxnc nAnpocpoplmu nou £xet unoBdAal TO QITOlY KpaToq us)\oq gTo x\auBavov KpAaToC PEADG,
Zuvmpmc,, T0 BIKAGTAPIO auTd 3Uvatal, £pdoov TolTo gival avaykaie, va {nTnoe and m ?\auBuvouca
apxn va Tou Sapiacel ekeiva Ta cuunhnpmuu‘rmo NANPOPOPICKA GTOIKeld Nou £haBe and Tnv aiToluoa
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apxf kal Ta onoia gival avaykaio @wOTE Va anokAgigel, OTo NAdigio Tng Gncﬁq TOU EKTIUACEWE, TO
eVOEXONEVD O ENTOUEVES n,\npoq:-oplsq va crrspouv'rm npodRAWG npoBAswnunc cuvu(palaq

‘Ogov u(popcr To InTnHa av o ﬁlomouuevoc gxel 6n<u|wu0 npooBacawq oTO aiTnUa Napoxng n)\npocpop:mv,
8a npénal va AngBsi undwn o andppnTog XapakTAPAg nou £xel To ev Adyw Eyypao aUpgpwva pe To
apfpo 16 Tne odnyiag 2011/16,

O andppnTog aQuToC XapakThpag eEnyeiral and Tn BakpTIKATATA Tv onolo o@eiier kavovikd va
eMISEIKVDEl N arrolioa apxr) oTo aTddio quAAOYNS Twv NARPOMOPIMY KAl Ty onoia pnapei euAdywg va
avapével and T AapBavouca apxr), ®OTE va Pnv SiaxuBEUTEl 1 anoTEALOHATIKOTNTA TNG £pEUVAC TNG,

O andppnTOE XOPAKTAPAL TOU AITAUATOS NAPOXNE NANPO@OPINY HNopEl va avTitaxBei oe onoiednnoTe
nNP&oWNo oTo NACITIO $pEUVAG,

YnevBuplleral 6T, OTO NAAioI0 €v3IKNG NPOTPUYNG, N apXn TNnG 100TNTAg Twv ONAwy, Nou anoTele
anéppoia aUTAS KaBauTAy TNG évwolag Tng dikang 3ikng, GUVENAYETGI TNV UNOXPEOEN va NAPEXETAl OF
kaBévav and Touc diadikouc n £0Aoyn dDuvaTdTNTA va £KBLaEl ThY Anown Tou, NEPIAGUBAVCHEVWIV TWV
ONOBEIKTIKWV TTOIXEIOY, UNG OUVBNKESG NoU 3ev TOV NEPIGYOUV 0L COPWC LEIOVEKTIKN BEQn £vavTl Tou
avTidikou (ondgaan TnE 6ng NoguBpiou 2012, Otis k.An,, C-199/11, EU:C:2012:684, okiyn 71).

To AikacThpio £xel eniong kplvel 6Tt N Gnap&n npodfohnc Twv SkalwpaTwy dpuvac, neplhappfavopévou
KAl Tou JikaidpaTtod npooPdoewe oTov (PAKeAo, npénel va EKTIPdTal o ocuvapTnon pe TIC £1dikég
NEPICTACLIC THE KABE NEPINTWOLEMG, 18w Pe TN GUOoT TNG £Nipaxng Npakens, To NAGITIO £vTOG ToU onolou
aUTA EXBOBNKE KOl TOUG VOLIKOUG Kavovee nou Signouv 1o oxenxd 8épa (BA. ano@aceg TnG 18ng Iouhiou
2013, Enimponty K.An. katd Kadi, C-584/10 P, C-593/10 P kar C-595/10 P, EU:C:2013:518, okéyn 102,
kabdC ka1 TN 10ng SenTepfpiou 2013, G, kai R, C-383/13 PPU, EU:C:2013:533, okewerg 32 kai 34).
Yno To npicpa Tev aveTépw skTipAgewy, npénel va eketacTel av dioikolpeveg, dnwg n Berlioz, o onolog
Ppovel OTI 01 nAnpowopiceg T onoleg £xel kKANBel va NAPACKEl UNOKPEWTIKWG BACEI OXETIKNAG ANOPROLWE
orepolvTa) NpoBiéynpng cuvAagelag, Npenel va £xel npdaBasn aTo airnua napoxic NANPopopIdY nou
unéBais n airolca apyr oTn AapBdvouca apyr, NPOKEILEVOU va PNOPEN va unooTnpiSel anOTEAEOHATIKWG
v dnowr Tou v niov Tou BiIkaoThploy.

ZuvaQrc, ONWS NPoKUNTE and TNV GNAVTNGN 0To TPITo KAl 6TO NEUNTO EpWTNPG, Yia Trv anddeifn Tou
napdvopou XapakThpa T&0o TNG onopdoewe nepi UNOXPeEWTIKNG NPOSKOHIOEWS NANPOPOPIV NOU EXEI
£x300ei Baoel Tou QITANATOS NAPOXIiS MANPOPOPIGY 630 KAl TNG KUPROEWG Nou £Xe eMBANBEl Aoyw 1N
QUPPOPPRCENEC NPOC TV &v Aoyw andgaocr), eival avaykaic ahAd xal apkel va anodeyTei i npodnin
EAADIPN DNPOPAEYIPNS CUVAPEIGC TOU dgUVOAOU 11 HEPOUG TV INTOUPEVHV MAnpo@opidv PE TN
Sisvepyoupevn Epeuva, Aapfavopsvng undyn TS TauTOTNTAG TOU EVIIQPEPONEVOU POPOADYOUUEVOU KOl
TOU POPOAOYIKOU OKENOU Yia Tov onoio InTolvTal ol £NiPaxXEg NAnpopopies.

MNpo¢ ToUTo, npokeipévou n undBeon Tou va skeTacTsi kara Sikain kpion dcov apopd To {fTNKa ™G
npEoBAswIUnc ouvagelag, 3ev civar avaykaio o evdiogepdpevog JlolkoUEvOS va £XEl Npdopaan oTo
OUVOAO TOU GITAPaTAG NApoXHS NANpopopIiv. Apkel va £xgl NpdaBadn OTIC BAGIKEG nAnpo@apisg nNou
diahauBavovtal oTo Gpdpo 20, napdypapog 2, Tng odnyiag 2011/16 KAl TUYKEKpIUEVA OTRV TOUTOTATA
TOU £vOIQPEPOPEYOU QOPOAOYOUREVOU KOl OTOV (POPOAOYIKS grkand yia Tov onoio ZnTodvral ol enidayeg
nAnpogopiec. EvroUTolg, av To JikaaTApio Tou AAuBAavovTog kpaToug PEAOUG exTIPAGE OTI ol eV AbGYw
Baokéc mAinpopopicg dsv apkolv aTo NAgidio auTd, kar av InTAcsl and Tn AapBavouca opxn
CUMNANPWKATIKG NANPOPOPIaKA GTOIXEIQ KATA Thyv £vvald TNG OKEWEWS 92 TG Napolcag ano@paoswe, To
BikaaThpio auTod E£XEI THV UNOXPEWON va NGPAaoXEl Ta NANPOEOPIAKA auTd OTOIKEID OTOV BIOIKOUHEVD,
AoUBGvovTac BEOVTWE UNGWN TOV TUXOY EUNITTEUTIKG XAPAKTAPA opIoKEVEY and Ta ev Adyw oToIKEla.
Enopéviog, OTo £KTO EpWTNHA NEENe vo 80dsi n anavtnan 6T 1o apbpo 47, Sedrepo edagpio, Tou XapTn
gxel TNV £vvold OTI TO SIKACTAPIO TOU AOPBAVOVTOS KpaTous PEAOUG, OTO NAQICIO TNG GOKACEWS TOU
SIKaoTIkoy Tou EAEyXOU, Npéngl va pnopei va £xel NpéoBaan aTo aiTNUa NAPOXNG NANPOPOPIHGY NOU EXE
unoBdaiel To arrolv kpAToc PEAOC OTO AgpBavovy KpATOC PEAOG. AVTIBET®OE, O EvBIaQREPONEVOS
SloikoUpevac dev éxEl SIKaimpa NpogPagews oTo gUVOAG Tou Ev AOYW QITPATAG NAPOXNS NANPOMOPIRY,
TO onoio eEakohauBsl va anoTeAsl andppnTe EyypaQe CUPPWVa HE To Apdpe 16 Tng obnyiag 2011/16,
MNpokelwévou va pnopel va unootnpifel anoTeAopaTIkwe TV dnown Tou wg npog To {ATNpa Tng
ApoBALYIPNG ouvapelas Twv INTOUREVWY NANPOEOPIWY, apKEi, KaTapyry, © JI0IKOUHEVOG QUTOS va
SlaBéTel TIc nAnpoYopicg nou darapBavovral oTo apBpo 20, napaypapog 2, TnG odnyiag auThg.

Eni Tov dikaoTIkmv 5065wV

Asdopévou OTI n napolga dradikagia £xa wg npog Toug dadikovg Tng KOPIOG Bikng Tov XOpokTpa
NapeEPMNTOVTOC NOU avEKUWE EvQNIOov Tou £@vikoU SikaoTnpiou, o' autd evanokeTal va anopaveei eni
Twv Sicaomikmv eE68wv. Ta £oda oTa onoia unoPAR@nkav dool unéBaiav NApaTNPAOEIG OTO AIKAGTHPIO,
ARV Tov ¢ v dladikwy, dev anodidovrar.

Ma Touc Adyouc autols, To Alkaotipio (Tunpa peilovog ouvBEcsws) anogaiveTar:

To ap8po 51, napaypagoc 1, Tou XipTh Tov Gzprliwdiv Aikawpdrwv T Evponaikhig
EVOOTIC £XE) TNV £vvoIa 0TI kpdTog péhog BéTel o epappoyn To dikao Tng Evwong, kard Tnv
gvvola Tng ev Adyw dardfews, pe cuvénera va kaBioraTar epappooTeéeg o Xaprng orav
npoPAénar oTny vopoBesia Tou XPNHATIKA KUPWON Yia Tov J10IkoDHEVe Nou apveital va
napaoyel nAnpopopisg oTo nAgioic avrallayhig ninpogopiwv perafl PopoloyIk@V apXov
BisvepyoUpsvng 18img, Bacer Tov dwaTokswv NG odnyiag 2011/16/EE Tou ZupBouliow, Tng
15n¢ dsppouapiouv 2011, oyETIKG e TN JICIKNTIKA CUVEPYOTia oTov TOPEA TNG Popoioyiag Kai
HE TRV KaTapynon ™G odnyiag 77 /799 /EOK.
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To ap@po 47 Tou Xaprn Tev Ospshindoav Aikaiwparav tng Eupwnaikig ‘Evwong £€xs) Thv
fwvola OTI BioikoUpEvOC OTOV  onoio  £XE1 EnIBARBEi  Xpnpomik kOpwor  Adyw Ui
CUPPOPPRGERDS TOU NPOEG SIOIKNTIKG ANOPACT) NMOU TOV UROXPEWVEI VO NAPACUXEl OPITHEVES
nAnpogopiec 0Te NAGicio avralAayng nAnpo@opiv HETAEY EOVIKOV POoPoAoYIK®V SIOIKNTEWY
Suvdpel Tng odnyiag 2011/16 éxs Sikaiwpa va ap@aBnTicel TH VOHIPOTATA TG anoPpaasss
auTAS.

To apdpo 1, napaypapog 1, ko 7o apBpo 5 TG odnyiag 2011/16 £Xouv Thv fvvolo om n
«npOoBAEPIUN CuUVAPEIa» TV NANpopommv nov InNTEi kpaTog PEAOG and GAAo kpaTog peAog
anoTeAei npoiindBeon Tnv onoio npénmel va nAnpoi Te aitTnpa nopoxfis NAnpoPopIwV
npokepivoy va evepyonoin®ei n  unoxpéwon 7vovu Aapfavovrog kpatoug piloug va
avTanoxpifsi oTo aiTnpa auTd Kkal, WG ex ToUToU, anoTeAei npolindBeon TnG vopipdTnTag 7600
THE anopdcens PE TV onoiu To KpaTog PEAOG AUTO UNOXPEGVEI OPIOPEVO JI0IKOOHEVO VO
NapaoyEl oPICPEVESG NANPOMOPIEE 600 KAl THE KUPHOENS NoU Tov EMBOAAEI O€ NepinTwor) Un
CUUPOPPRHOENS TOU NPOG THV and@aan auTh.

To apdpo 1, napaypawpog 1, km To apBpo 5 Tng odnyiag 2011/16 £xouv TV évvela oM N
eEaxpifwon ornv onoia npofaivel n Aappavouca opyh, xarémv napalaBhig ariparog The
arroVoag apxns yia napoxniy nAnpogopt@dv duvapel Tng ev Adyw odnyiag, Sev neplopideral 1o
VvOUSTUNO TOU QITAHATOS AUTOD, alld npinsr va napixXel oTnv eV Adyw AapBavousa upXn Tn
SuvaToTnTa va Befaidveral 6Tl o1 {nToupsveg NAnpogopisc dev oTeEpolivTal onolacdnNoTE
NPOBAEYIUNG CUVAPEIAE HE TNV TAUTHTHTA TOU EVIGQPEPOHEVOU (POPOAOYOUNEVOU KAl TOU
TPITOU Nou EVIEXOHEVWC KATEXEI BANPOPOPIEs KABWS KUl PE TIG AVAYKEG TNG CUYKEKPIPEVNG
popoloyikig Epsuvas. O1 idisg autég Siatafeig Tng odnyiag 2011/16 xar vo apdpo 47 ToU
XapTtn £xovv TRV £vvoia 4TI To £8vikd SikaoThplo, OTO NAGIGIO NPOodPUYNS SIoIkoupEvou kAT
Kup®oewe sniBAndsioag and Tn AapBavouca apxf Adyw PR CUPHOPPOOEGE TOU NPOG
anégacn pPe TNV onoia n apy) AUTH TOV UNOXPEWMOE Vo NUPAGXEl OPIOUEVEG NANPOQOPIEG KM
TNV onoio eEEBWOE KATOMIV QITAEATOS THE MITOUoas apxis yia napox nAnpopopidv Suvdpe
e odnyiac 2011/ 16, £x&1, népav ¢ efovciag va peTappudpios Tnv empAndeica kipwon, kai
appodIdTNTa va eAéyEel T VOPIHOTHTY THE anopaoews auThg. ‘'Ooov apopd T vOIpdTATA TG
£V AOY®) ANOQPACENC and andPewe NpoBALYIUNG CUVAPEING TOV INTOUPEVWV NTANPOPOPIGV, O
BIkacTIKOC EAEYNOG NEPIORIZETAL OTH DIEPEOVN AN TNG NpddnAne EAAEiPsws TETOIAG CUVAPEIAC.
To apBpo 47, d3eiTepo £3agio, Tou XapTn £XE1 THV £vvola 0TI To SikaoThplio Tou AapBavovrog
KpATOUG pEAOUS, oTO NAGIGIO TN AOKNCEWS TOU JIKAOTIKOU Tou eAfyXou, NPENEl va pUnopei va
£xe1 npdofaon oTo AITHHA NAEOXAS NAnpoPopIv nou £Xel vnoBdalel To aiTodv Kparog péhog
avo AapPavov kparag pého¢. AVTIBETWG, o evdla@epopsvog Jioikodpevog dev £Xel Jikdinpa
npooBagewg aro ocUVOAD TOU £V Ady® AITAPATOS NAapo)is NAnpogopidy, To onoio e5uxoAoudsi
va anoreAsi anoppnro £yypogo clppwva pe To 4pBpo 16 Tng odnyiag 2011/16. NpoxeipEvou
va pnopei va UNOOTHPIEEl GNOTEAECPOTIKGOE TNV GROwNn Tou wg nNpog To LHThHa Tneg
NPOBAEYIUNG OUVAWEINS TWY ZNTOUHEVWOV NANPOPOPINY, CpKEi, KaTapXiV, © Jloolpevog
autdg va Jiabirel TIC NAnpepopieg nou Siadappavovral oro apbpo 20, nopaypapog 2, THE
odnyiag aurng,

(unoypapic)

* ranooa 5103ikaolag: n yahikn.
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ATIOOAZH TOY AIKAZTHPIOY (devtepe tuipa)

mg 2716 Maptiov 2014 (*)

«lIpodcactikn mopomopmy] — Xapmg tov Ospuendov Awkoaopdtov g Evponoiig
‘Eviong — Apbpo 47 — Awoiopa yuw mapoyt) 0ROTEAEGPATIKYG £VOLKNG TPooTAciNG —
AwaoTiKG TEADG STV TEPITTOOT AOKNGLMG EPECENG £ £pyaTIKMY Sapopiv — Epappor
tov Sikaiov g Evoong — Asv yopei — [edio epappoyig tov dikaiov g Evewone —
Avappodidtmra 100 Aikacstnpiovs

Zmv vddeon C-265/13,

RE avTiksipsvo aitnon rpodikeotikiis aropdosng duvdust tov Gpdpov 267 TAEE, wov
unéfaie o Juzgado de lo Social n® 2 de Terrassa (Ionavie) pe amdpacy g 3ng Meiov 2013,
1 onoia epmAife 6to Akaotipio onig 15 Maiov 2013, o1o mhaicto g dixng

Emiliano Torralbo Marcos
KAt
Korota SA,
Fondo de Garantia Salarial,
TO AIKAZTHPIO (8eb1epo tunpa),
ovyketpevo omd tovg R Silva de Lapuerta, wpésdpo tunuetog, K. Lenaerts (sionynm),
avapoedpe tov Awasthpiov, J. L. da Cruz Vilaga, J.-C. Bonichot kav A. Arabadjiev,
dikaotéc,
vevikdg swsayyehéag: N. Jadskinen
ypoppotéag: A. Calot Escobar
Eyovtag vy Ty Eyypuen Swdikacia,
ropPdvoviog vidyn TS TapaTnpNoelg Tov LRERoioay:

- n lomavua) KoBépvnon, exnposanovpevn and ) S. Centeno Huerta,

— n Fvpomaixcy Emtpont, exapoconovpevn arnd myv [ Martinez del Peral ko tov
H. Krimer,

Kardmy g amoedosng tov £hafs, apod drovos Tov yevikd sicayyeléa, va ekdkboel v
vdBeon yopic avartvEn TpoTdasmy,

eicO10€L TNV akoAovEN

Amdgpuon

] H aitnon npodikestikic amo@dcems a@opd v epunvein tov apBpov 47 tov Xapm twv
Bepemdonv Mkamopatov ™mg Evponaikng ‘Evoong (eto g Xdpmg).

http://curia.curopa.euw/juris/document/document_print.jsf?docid=14992 1 &text=&dir=... 21/10/2019



CURIA - Eyypago Pagc 2 of 8

2 H gv Moyo aitmon vroPAfdnks oto mAaiowo Evdikng dhogpopds petadv, agpevdg, tov Torralbo
Matrcos ka1, apstépov, e Korota SA (o710 e£f¢: Korota) kut tov Fondo de Garantia Salarial
(Tapeio eyyviosag wobdv, oto e£ng: Fogasa), oxetikd pe v ketaforn e 0Qellopevng
otov T. Marcos amolnpudosns katdnw )¢ anorice®s Tov and v Korota, n onoia tekei
LG KOBESTOS £SVYLEVOEWG,

To vopkéd wlaicro
To dixaro e Evwong

3 H odnyio 2008/94/EK 1tov Evpomaicod Kowofovkiov xur tov ZvpBoviiov, g 220g
Oktofpiov 2008, nepl npootacing TV CHOTOV G TEPITTOOTN APEPEYYLOTITAS TOV
epyodotn (EE L 283, o. 36), opilel 1o e€Ag o0 apbpo 1, mupdypagpog 1:

«H mopoton odnyie 1oyver o 11g exmanoelg wchmthv and copfaceg epyaciog 1 and
OYEcEI; EpYUCitG KaTh £pyodoTdv 6f KATAGTOCT QEEPEYYVOTNTOE KATd TNV &vvoll Tov
&pOpov 2, rapdypagog 1.»

4 To apfpo 2, mapdypagoc 1, g odnyiag avtig apopfrinet 1o oxdérovba:

«w Toug oxomolg TN mupoloac odNyiac, Evag spyoddtng Oswpsitan GE KOTAGTUOT)
apepsyyvoTITog 6tav £xsr {nmnBel n fvapln oviloykng dwdikaciag mov Baciletal oy
apepeyyvoTTh tov, mpoPrsmiusvn amd mg vopobetikég, Kuvoviaukés 1) SlownTIKEG
dwtdielg evog kphtovg péhovg, 1 OmMoOlR EMQEPEL TN PEPIK) W OAIKT) ATOYSVTIKN
amoAAoTpion Tov ev AGym epyodortn, kaddc kal Tov S10popé cUVdiKo 1) TPOCHREOV ROV
aokel mapepoepn KabAkovia, kor v apyl] Tov civor apuddue Suvauel TOV GYETIKOV
dotdEemv:

o)  site amopdoiss v vapin mg Sudikaciog,

B)  site SwmicTwoe 6T 1) ENLYEPNON 1] ) EYKATAGTACT TOV £PYOOOTN EKAEIOS OPIGTIKE KU1
o1 1} averdprewr Tov MoBeoipnwy gtovgiov Tov svepynTikoy dev dikaworoysl v
gvapén ™ Swdikaciog.»

5 To Gpbpo 3, apdro eddplo, ™e ev Aoy® odnylag £xer o¢ eEng:

«Ta kpd pékn Aopfdavouy 1o avaykoio pnEtpo, 101 OGTE 0L OpYUVICHOL £yyOnoTg Vo
sEacpakilovv, pe v empvragn Tov &pdpov 4, v TANpOUN TOV aveldpintov anmTisEOV
tov mcbotdv mov oamoppéovy ard ovpPdosc epyacieg N and oyfogg epyuciag
aeprhopPovopévrng drnote autd mpofrémeton amd v efvikfy vopobsole ™ xataPohig
grolnmooeny 6 TepitTtmon AMGENG TG 6YECENC EpYacia.»

To 1omavixo dixveio

6 To dplpo 2 tov vouov 1/1996 oxetkd pe m dwpedv dikeot] apwoyn (Ley 1/1996 de
asistencia juridica gratuita), ¢ 10m¢ lavovapion 1996 (BOE n° 11, ¢ 12ng lavovopiov
1996, o.793, oto e&ng: ley 1/1996), und tov Titho «YmoKEpevikd 7edio s@uppoynem,
npoPiérel To eENg:

«Ynd 1ig mpotmodéosic Ko ToUE AEPLOPIGUODS TOV TAPGHVTOS VOPOU Kabdg Kul TV OYeTIk®dY
1Ebviry cuvlndy Kot copBlosmv otig onoteg givan ovpPuridpevo pépog to Buaoiiewo g
Ioraviac, £yovv duaiopo 6T dWPEAV NUKHCTIKN apayn ot eE¥c:

[...]
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d)  omnc spyatikéc Swpopés, o epyaldpsvol Kol o1 Sukarohy ol 1OV GUGTHMATOG KOWVMVIKAG
acQaAicemc, 1060 Y TNV AOKNOT) TOV NKUOUETOV TOVg Guuvag, 460 Kl Y Ty
doxnen ayoyév, Gote vo SloceaiileTur 1) MPOGOTION TOV TAPEYOHEVAV ONO TO
epyoTIKS Siicano IKOLOUATOV 010 TAXICI0 S1dIKACIAY ELVYIEVEEMG.»

7 To ¢pbpo 6 tov ley 1/1996, vmd tov Titho «OQVGWATIKO MEPIEYOPEVO TOV SIKALDMATOL?,
opiLer T eEAG:

«To dwoiope otn dwpedy ducaoTikr apoy Teprlaepfavel Tig axdA0VDES NUPOYES:
[...]

5. Amcdiuyn ond Ty kozaPorn TOV SiKacTIKGY TeAOY, KabdG Kal aro Tig avayKeieg Yol
my GorneT Tov evdikey fondnpdtov pokataforic.n

8 To ép8po 1 rov vopov 10/2012 mepi pobuicenv oyeTik®Y pe 10 TEAN OTOV TOpéR NG
GMOVOLAG NG SIKOLOGUVIG Ko TOV £BVIKOU 1voTitohTou To§IKoAoyiag KoL eYKANUOTOAOYIOG
(Ley 10/2012 por la que se regulan determinadas tasas en el ambito de la Administracién de
Justicia y del Instituto Nacional de Toxicologia y Ciencias Forenses), g 20Mc Noguppiov
2012 (BOE n° 280, ¢ 21ng Nospfpiov 2012, o. 80820, oto e&nig: ley 10/2012), opiler, und
tov titho «Iledio cpuppoyis tov T€hovg Y v €K3iKECN GOTIKOV KOl SOKNTIKOY
vrofécswy, vrodiceav spyatikod Sikaiov Kol KOVGVIKNG acparicens», To eEig:

«To téhog M Ty £xkdikeon aoTikdy Kau SowknTkdy vnobécewv, vrobéceny spyeticod
Saion Kal KowavikAc as@aiiosme arotekel kpoticd 1Ehog ket efvon anortntd ko8 opow
tpémo ¢ OAGKANPN TV £BVIKY EMKPATEW GTIC AEPITOCE MOV TpoPrimovion and Tov
mopdvTo vopo. [...]»

9 To 6pBpo 2 ov vopov v, vrd Tov titho Wleputdoelg emPolng Tov €hougy, opiler tu
axdlovba:

«To 1£hog emPaileton yio 1V 4oKnon g ££0V0iNg TMY SKASTPIOY KATORLY THE UCKT|CENE
tov axdrovbov evdikav fondnuatov:

-]

f) TG AOKIGEBE EPEGENE KU AVALPESEDS OF TEPILTACEIS EPYATIKDV SLLPOPOV.»

10 To dpfpo 3 tov o¢ v vopov, vad tov Titho «Ymdxpeog ywe v katafoAn tov tEAOVEY,
npofréins, oty nopdypued tov 1, ta e

«Ymdypeog yo TV katefokn Tov TEAoug siven 6molog wawvel Ty £voikn dwdikacic Kol
npofaiver ot Sievipyei g Papovopevng pe 1o TELOG TPAZEMS.»

11 To dpbpo 4, maphypapot 2 ko 3, Tov idov vopov, rov agopd Ty anailoyh and 10 TEAoG,
opilet T axdrovba:

«2.  Amodléccovrol oe kaBe mepintoon and v katofoin Tov TEAOVG TO KOTWMTEPD
RPOCUT.

a) 1o ApOCONo. oTe onoix £xEl avoyveplotel to Sikaiwpe ot dnpedv vopukh cuvdpop,
T omoie ket pépovy 1o Bhpog g umodeifews 0L WANPOYY TG npoinobice and Tig
omoieg 0 vopog eEuptd Ty Tapoy .

[..]
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3. Zug epyatéc Sweopdg, ot epyolduevor, £lte pioBotol £ite tTOUREOYOMOVNEVOL,
amaArdoooviol KaTd Tocootd 60 % tov TEAOUC ROV TOUG avaroyet AOy® TG AoKNoE®S
EOEGEMG KL OVIIPESEDC.»

12 To &pBpo 5, mapdypogog 3, tov ley 10/2012, mov apopd v clonpa&n tov dikocTKod
téhovg, opitel ta e&ng:

«Zrig spyanikée Sopopic, N slampadn Tov TEAOLG TpayLoTOROEiTIL XATE TOV YPOVO TG
KUTUOECEDE TRV SIOYPEPOV TNG EPECEMS 1] TNG UVAIPEGEME,»

13 H péon smBorfg 1ov éhovg xabopileton oo pbpo 6 Tov vopou avtov. To Gpbpo 7 tov ev
AO6y® vopov, To onoio agopi Tov Kebopiopd Tov Yyoug Tovg TEAOLG, TPpocdiopilel To TOGoY,
KoTapxfy, 6T 500 £updh Yt TV GOKNOT] EPEGENG 6TIS EPYOTIKES Dlapopés. TT0 OG0 QuTo
npootifeton mocd TOL TPOKHRTEL OTO TV EPappoy eni e fhoswg emPoing Tov dikooTikKod
téhovug mocootov 0,1 %, pe avdtato dpro Tov petuPintold nosod ta 2 000 gupod, ocdkig o
voYpeos oty Kotaford] tov TEhovg ival guowkd mpdcamo. To apdpo 8 Tov wg Gvm vopov
a@opd Tov ppyoviond «s£opinosme kol Thv Kato oAt Tov TEAOVS.

To wpaypunikd AEPICTOTIKE THG KOPLUS BIKNG KoL T TPOIIKECTIRG EPOTHRATE
14  H Korota tehei vnd xadsothg suyidvoswmg and g 16 lovviov 2008.

15 Zmg 16 lovviov 2010, to Juzgado de lo Mercantil n® 4 de Barcelona (40 npwtofdBo
Suaothpo spropikdy vrodicswv g Bapkehdwng) s&édwoe andpuon 610 S0TUKTIKG TG
onoiag opilovrav ta eéng:

«Enucophvetal to oyfdo sbuydvosng mov npdtewve 1 Korota otig 9 Ampihiov 2010 ko to
omolo éyve JeKTd amb TOUG MOTWTES, Yo Tv exTédeon Tov omoiov 1 Korota 8a Aoyodotel
EvAIOV Tov MopévTog dikaompiov avd sfopnvo. Arogacileton n mabdon g ddikaciog
SioOoenmg amd TNG NHEPOUNVIRG EKBOCENMS THE ANPOVCAHS ATOPACEMS.»

16  Xmg 25 Iovviov 2012, n ypeppoatein Tov ocrtodvieg Sicaotnpiov eRIKHPWCE TPOKTIKO
cupPPucpod tov T. Marcos kut g Korota (610 &g mpoxtikéd sopPifacpon), o onoio

opilet o g€hc:

«1.  H [Korota] emPePorbver 1o0¢ Adyoug anoddoems Kal, UOVO Yo TOVG OKOROVG TOV
ool PrRaspoy, aveyvapilel oV KaToypnoTkd xepakmpe g axoivoews. [poceipsr d¢ 1o
noG6v Tov 14 090 vpd wg anolnuioot], Tocov tov npocauidvetol katd 992,66 sopd Loyo
P éyKoupng APogdonotfeens KaL Tocdv 6 563 cupd wg kubupd rosdv mov {nieltan oTO
Ahaio10 ¢ TePOUCHS EVOIKNG OLupopis.

2. [O T.Marcos] omoS&yetal T GvOTERM TOGE Kol TO UEPN CUHPMVELY OTL ADETon 1)
petaéd Toug cuvapbsica odpPacn spyaciag omd g 27ng CeBpovapiov 2012.

[...]»

17 Iug 3 Oxteppiov 2012, o T. Marcos vréfake 610 artody SIKACTAPIO GiTNHE EKTEAECEMS TOV
npoxTcod cupPiBacuos, Aoy adsmosmg ontd ™y Korota tev dsopetoedy .

18  To arodv dikectipo, ne hdzaln g 13n¢ NoeuPpiov 2012, diétafe myv avaykastik
gktéheon tov mpuktwco¥ ovpPfoopod ket g Korota, Eviovtow, tyv idw nuépa, n
eKTELEOT) avesTiAn A6Y0 Tov OtL 7 Korota 1ehovos umd eduyiavon xat 68y vpictato kavive
JEKTIKG KUTAGYECENG TEPLOVTIOKS GTOLYEID RPOYEVEGTEPO TOV EV AOY® oyediov.
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19 Tnyv idw npépa, he wtocpaon mg ypompmaag TOV GITOVVTOG SLKAGTN IOV, YVOETomow|BnKe
otov T. Marcos 6T propodos ve Agpaotel evomiov tov appodiov Juzgado de lo Mercantil
Y10 VoL GOKNGEL T dikedpatd Tov svav e Korota.

20 O T.Marcos Goxnss apoceuyn petappuBuiceng (recurso de reposicion) tmg ev Aoy
SurtdEsamg vroompiloviag 6T, dedopévov é 10 Juzgado de lo Mercantil n°4 de Barcelona
elye emxupdost 1o oxEd0 eboyuivosmg kot hiEtals v nevon e dwdikeciag Swchosag, 1
OVaYKUGTIKT) ekTéheon Enpens va cuveiotel kat spappoyny 1ov dphpov 239 Tou vopov Tepi
Steactnpinv spyatikdv Swpopdv (Ley Reguladora de la Jurisdiccion Social).

21 Me &dracn g 3ng lavovepiov 2013, to a1todv OIKAOTAPLO GREPPLYE TV TPOCYUYN S TO
OKeRTIKG Ol 1 mpoavagepbeico Sdtaén g 13ng NosuPpiov 2012 mapépeve og 10x0,
eddsiyer Surtdewg o TV TEPATHOGT TOV TYESOV ECUYIGVOEMG.

22 O T. Marcos yvootoroince v npdBesn] tov vo aoknioel &peon (recurso de suplicacion)
Katd g &V Adye SwrdEsweg s 3ng Iovovapiov 2013 evdmov tov Tribunal Supérior de
Justicia de Catalufia (8svtepoBaBiuo Sikacstipo e Katohwviag).

23 Asdopévov 6m o T. Marcos dev nposkoos ) PePoiwon g popohoyikng apyng OYSTIKG ue
v katafodri) Tov mpoprendpevonv and tov ley 10/2012 ducaotikod tEhoUg, avTdhG KATIENKE,
ne omdgaon s 13ng Mapriov 2013, va mpookopiosr ty ev Mdyw PePaioon evidg
revOfuepng npobeouing.

24  Zug 22 Maptiov 2013, o T.Marcos doimoee mpoopuyn petappudpicswg (recurso de
reposicién) katé ¢ eV Adyw® amopdcsns vrocTnpifoviag, xat’ ovciny, 6T dev vroypeovTO
vt KaTo Al 10 O Gve dkacTikG 1£A0g dedopévou, aevic, OTL EPERE VoL TOV avVayvOPIoTEL
10 dixaiopa dupedv Skactikic wpoyng, © spyaldusvos ko dikarodyog tov kubectdtog
KOWMVIKHC 0.opoAicens, aoppove pe to GpBpo 2, ototyeio d, tov ley 1/1996 ka, wpetépov,
6 o ley 10/2012 givon acupfipactog pe 1o dpbpo 47 tov Xéptn, kadécov Bétel ducaviioye
emaydée sumddlo, avtifeto mpog To Bepchhdeg Swoilopo o amotehecpatiky) £voikn
rpootuoia, 10 omoio Stacpaiilel to tehevtaio dpbpo.

25  To oatodv dikeotiplo Sigpotdtal g npog T ovpfatdmra tov dpbpov 47 tov XapTn Tpog
eBvicr pOOpion, Ontec avti ¢ kdpwag dikng, m omoto cwPdirel otov GHOTE TNV
vroxpéwon Kataforfs SIKaoTiKoY TEAOVG TpoKEUEVO VoL UTOPESEL Ve AGKOEL £0ECT GTO
mwicio  Swudikoocing oveyKaoTiKAG exTerdoemg, pe okomd T Sikaomkn  KhpLEN
apePEYYLOTNTRG TOV epyoddty (ot va mapaoyedel otov ev Adyw mobwtd dwaiope
TPOCPEcERS GTOV APPSO OpYEVIGHO £yyVHoEwg TV MoBhv, coupmve pe v odnyia
2008/94.

26 Ynd mg ovveiksg avtég, to Juzgado de lo Social n°2 de Terrassa (20 mpwtofadmoe
Sikastiplo epyatwdv Swpopav e Terrassa) anopdoloe va avaoTeilel Thy evadmIdV TOU
Sweducacic ko1 vo VEOBIAEL 6T0 AKAGTIPLO Tt 0KOALOVOY TPOMKOCTIKG EPGBTANTA:

«l.  Eivar avtileta mpog 10 dplpo 47 tov [Xdpm] te dppu 1, 2, aroygio f, 3,
rapaypapoc 1, 4, mapdypapog 2, atorgsio a, 4, napdypagog 3, 5, nupdypagog 3, 6, 7
kodde kat to Gpdpo 8, mapdypagot 1 km 2, tov [ley 10/2012] xabosov, tphtov, dev
REPEYOVY OTO eBVIKG dtcasTipUr TN SUVRTOTITO VO TPOGAPUOLOVY 10 VYOG TOV
Swaotkod TENOLG M VO ERKQAODVIOL AGYOUC GVEAOYIKOTNTARG (OyeTWCd pe
duanoroyntucn Bdon g emPornic tov téhovg and 10 KpdTog, kuddg KoL TO Vyog
aDTOV, GTO PETPO OV CVVIGTE TEPIOPICUO TNG APOCPACEDS OE AROTEALOPUTIKT] EVOLKT)
RPOSTUGi), 01 omoiol Ba KAYoTOUGaY dVVATY TNV ARGAALYT) TOD cTohvTog and TV
katoforny Tov ev Adyw Téhovg, OsdTepov, va AapPhvovv vméyn ™V apyn ™g
QMOTELECPATIKAS SOUPROTAC TeV Kavovey Ttov dweiov g Evoong kai, tpitov, v

http://curia.europa.cu/juris/document/document _print.jsf?docid=149921&text=&dir=... 21/10/2019
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aE10A0YOVY TN GTHOGIE OV £XEL, AVAAOYIG TV TEPIGTACEMV, TO UVTIKELNEVO TNG Soupopds
Y10 T0Ug ddikovs Kol ve omokieiovy v skdikeon acknBeiong epéoswg ov dev £xEn
TpoTyoLpéEVeS xatoinbel 1o v Adym TEAOC;

2. Eilvou avrifste 610 dpBpo 47 tov [Xdptm] ta ¢pbpa 1, 2, ctoygeio 1, 3, mapaypagpog 1,
4, mapaypagog 2, otowyeio a, 4, mophypagog 3, 5, mapdypapog 3, 6, 7 xobbdg Ko TO
apOpo 8, muphypopor 1 kon 2, tov [ley 10/2012] doov agopld v epappoyn o€ e1den
dadikaoio, Onmg sival 1 eKOIKaOT EpYATIKAG dlo@opas, oy omoie sivon ouvitng 1
gpuppoy v dikaiov g ‘Evoonc wg Ggpeladdovg otoygiov yi v 100ppon
OLKOVOPIKY] KUl KOWOVIKY) avartoén oty [Evpenaic’ ‘Evaeon];

3. Agpfoavopévev vrdyn tev of dve epeotnuétev, Ba fitav duvatov v dikacsTthplo,
onwg to attodv, ve pny spappdost vopodetikn piduton Omeg 1 emipogm, 1 oroln dev
napéxst ote. e0vikd Sikaotipa ) duvatdTnt, TPHTOV, Vi TPosapuOlovy To VYOG Tov
SIKQGTIKOUD TEAOLC T Vi EMKHAODVIOL AOGYOUS OvOAOYIKOTNTAS (OYETIKE pe 1N
dwcaoroyntikn Phorn g emPorfic 100 TEAOVE 0N6 TO KPOTOG, KABOG KOl TO VYOG
AUTOV, GTO PETPO TOV GUVISTO MEPLOPIOUO TG TPOGPACEMS OF UNOTEAECUATIKT £VOIKT
npootacia), o1 onoior Bu xadictonoay Svvath THY amoAiay) Tov mrodvTog 0Rd TV
katafor] tov sv Adyw téhovg, deltepov, vo AopBdvovv vmoym v epyd g
QMOTEAECPATIKTG EQUPUOYNS TOV Kavévov Tov dikaiov g ‘Evaone ko tpitov, va
aEwodoyolv Tn onuocio mou £y, ovoeAOYDG TOV TEPICTACEMY, T0 AVTIKEIPEVO TN
Sunpopég Yo Toug Sradikovg, kot va amokkeiovy tv exdikacn aoxnbsicug epeoens av
Bev &xe1 nponyovpévag katafAnbel to ev Aoym TEA0g»

Eni tqg appodrdTnrag Ton Aikastnpiov

27  Kozé adyw voporoyio tov Aaotnpiov, 610 TANIGIO RPOSIKACTIKAG rapurouis duvdplet
tov apdpov 267 EAEE, 10 Aikaothipo Pmopel HoOvoy v spUnvensel To dikaio g Evoong
EVIOC TOV opiov Tov apuodlotiov ol onoisg Tov £xouv mupoxwpndel (BA., cvvapdg,
andepacn McB, C-400/10 PPU, EU:C:2010:582, oxéyn 51, kabig ko dardelg Cholakova,
C-14/13, EU:C:2013:374, oxéyn 21, ko SC Schuster & Co Ecologic, C-371/13,
EU:C:2013:748, okéyn 14).

28  Xuvapnc, mpenel va vropvnceBel 01t To medio epappoyng Tov Xaptr, dcov apopd tn dpda
OV Kpatdv pekdv, opiletal oto Gpbpo tov 51, mupdypaeog 1, to omoio mpoPiénst 61 ot
SuwetdEaig tov Xaptn omevbivovial ot Kpdtn péln povov 0tav spappolovy To dikaio g
"Eveong (amdpaon Akerberg Fransson, C-617/10, EU:C:2013:105, oxéyn 17).

20 To dpOpo 51, mupaypagoc 1, tov Xdptn emBePurdver v wdyw vopohoyia Tovw
Awaomnpiov, xatd Thy omole o Bepnehiddn So@patTe IOV KOTOXDPAOVOVIUL OTNY £VVvoun
wEn mg Eveong pnopodv ve soapuolovial o8 GAsg 1Ig KoTHoTdoew mov Siémovial and 1o
dicawo g Evoone, oddd én mépav 1ov Kotastéocov avthv (Ph. amdeoon Akerberg
Fransson, EU:C:2013:105, okéyn 19, kv hdraln Sociedade Agricola e Imobiliaria da
Quinta de 8. Paio, C-258/13, EU:C:2013:810, oxéyn 19).

30 Oty ua évvopn Ketdoteon dev spnintal ato medio epappoyig tov dkaiov g Eveong, 10
Awaotnplo dev £xe1 appodidmnta v arepaviel e’ avtig, o e dwutalels tov Xaptn Twv
omolov evdeyopévog yivetur emixdnon dev umopoldv vo Bcueidoouv o’ £ovTOV ™MV
apodidTn e outh (PA., vTd quT Ty dvvowy, andeacn Akerberg Fransson, EU:C:2013:105,
okéymn 22, dutdéeg Sociedade Agricola e Imobiliaria da Quinta de S. Paio, EU:C;2013:810,
okéym 20, Dutka kon Sajtos, C-614/12 xen C-10/13, EU:C:2014:30, oxéyn 15, kabbdg ko
Weigl, C-332/13, EU: C:2014:31, oxéyn 14).

31  Kotd ovvirew, npénel vo gketaobel sav 1 évvopn KotGotaon oty vaddeon g Kuplg
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dikng suninter oto nedio spappoyg tov dikaiov mg Evoorg,

32 T mapodoa vrdBecn, 1 enipoyn pOOWON G KHPOG FikNg SENEL, YeEVIKDG, OpiCHEVT
SIKOOTICR TEAN GTOV TOMSR T1)¢ GMOVORNG ™G dika10o0vNg. ALV OTOGKONEL GTNY EPAPLOY
Swrdlsnv tov dwaiov g Evwone. Emmpocbétmg, 10 tedevtaio Sev meprlopféver xopia
oyeTikn ewdiky) poduom N Ipdo@opn va exnpedost Ty g dve edvikh pudpuon.

33 E&GAhov, 10 aviikeipevo g Kopwg dikng dev apopd v spunveia 1 Ty epappoyr KATOWL
Kovove Tov dikaiov g Eveong népov exetvov mov mepihapfivovion otov Xapt (Bh., xot’
avahoyiov, Sidtaén Sociedade Agricola e Imobilidria da Quinta de S. Paio, EU:C:2013:310,
okéyn 21).

34  Emmpocbéitmg, avrlitong mpog tnv vadbeon eni ¢ omolng exddOnke n umdpoaon DEB
(C-279/09, EU:C:2010:811), wv omoie puvnudvevoe 10 @rodv dikaotiplo kul 1 oxoin
apopooe altnuae dkeonkcig apwyfic oto miwiow Swdikasiag svbivng kpdtovg mov
aokABKe duvdpst Tov Sikaiov g Eveong, Tpokvntel and Ty omdpacy REPi TUPOTONANG
&T1 10 emiptoyo oMy KOp Sikn SKEGTIKG TEAOG aPopd TNV GOKNON EPECENG GTPEPOUEVIG
Katéd g mpoavapepleicag datdlews g 3n¢ Iovovapiov 2013, pe tny omoie 10 ATOVV
SIKOGTAPIO AREPPIWE TO HiTNUO UVAYKOGTIKNG EKTEAEGEMS TOV pakTikoDd ovpfifacuod,
spésem; 1 onoia ackiOnks axd tov T. Marcos faoel tov edvicon dikaiow, Ntol Tov Gpbpov
239 1ov vépov mepl dwactnpioy epyatikdy S1apopdv.

35 Qot6c0, T0 qUIoNV SIKUCTAPO EMONUAIVEL 0TI O GAGTEPOG OKOMOG TV MITHOEWY TOV
T. Marcos Yy, £vdikn poctacia gival 1y apécfact otov wnyavicpo tov Fogasa og nspintoon
apepeyyvoTTeg ™C Korota, sdppova pie 1o apbpo 3 mg 0dnyiag 2008/94.

36  Evtobtolg, Siamotdvston 11, 010 Tapdv otddo g kopwig diing, n exipayn katdoteon dev
gpniniel 6to nedio spappoyng Tng odnyiug avtig 0vte, Yevikdg, tov dikaiov g 'Evaong.

37 Zoykekpipéva, omme emothuave ket 1 Evponaik) Emtpont, rpokinter and t Sutdmoon
tov dpfpov 2, ruplypagog 1, g odnyiag 2008/94 6T 10 LiTnpe v, yio T0VG GKOROLS TG
odnyiog avthg, o epyoddmg wpémer ve kpWEl wg  SUPIOKOUEVOS OF  KOTGOTUOM
apepsyyVOTITHG EUTinTel 070 Medio spuppoyfg Tov £Bvikod dikaion Kl GvvepTATAL TP
omdeaon 7 StumoTaTiky mpagn e appodg sBvikAg apxis.

38 Qotéco, porovét 7 Korota, xatd Tg RepleyxOpeveg OtV ondgoon zepl ACPOmOumg
EMOHPGVOELE, £T£0N 68 xetdotaon eéuyidvoeng Tov lovvio Tov 2008, evrovtolg n andpacn
owthy Sev mepthapPivel kovéva ovykekpypévo otoryelo 1o omoio vo kebsta dvvam) TV
extipnon on M &v Moym emyeipnon supioketdl, 610 Topdv oTadlo TG Kuplig dixrg, of
KOTEGTOOT ApepeyyvdTNTeS, PAoEL Tev oYETIkOY SaTaéswy Tov 1eravikoy dikatov.

39 Avnféteg, am6 TNV SMONHUIVST TOD TobVToE SkasTpton ketd Ty omole. N Tpoceuyr Tou
T. Marcos pe QVILKSIUEVO TNV QVUYKESTIKY EKTELECT] TOV RpakTikoDd supfifacuot £xst o
okord T SwAioToon artd 10 SikeoTHP TG apepeyyLoTTeg g Korota apoxdnte éti i ev
rdyw emysipnon dev kpiverm, o ouTd ¢ OTAH10, WG EUPIGKOUEVI] OE KATAOTOON)
QPEPEYYVOTNTUG PASEL TOV 1IGTTAVIKOD B1KA 0L,

40  To yeyovdg OTL, péom TV ITNOEGY TOV TPoG Tapoxh Eviung npostacing, o T. Marcos
smNTEl, KOTE TIC SMONUEVOELS TOV arTobviog Sikaompiov, vu séacpalica Tétowov &idovg
BlomicTOON APEPEYYLOTNTAG TPOKEPEVOD Vo emiteuybel n mapipBoon tov Fogasa ooppova
ue To dpdpo 3 g 0dnyiag 2008/04 Sev e&apkel Gote va xpdei 6Tt ) eMipay KOTECTOCT TG
Kopwg Sikme epnintel, Hn oc 01 10 oTEdw MG dwdikasiag, oTo TESio cpappoyig Mg
odnylac avtig Kal, ovvexdoyikweg, oo dikoo Tng Evoong.
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41 TIpémre emiong va emonpaviel 011, Bace TOV EMONUAVEEDY TOV MTOLYVTOS d1KasTnpiov,
autd, pe Ty npoavagepbsica Sdradn me 3ng lovovapiov 2013 kuté g omolug acgkhonKe
gpson omd tov T.Marcos, oméppwye To witnpuae TOV TEAEVTRioOU TEPL OVOYKOCTIKNG
EKTEAECERG TOV TPOKTIKOV SVUFIPAGIOD, NE TO OKEETIKO, KaTd Pdor), 0TL 1) £RitELEN NG &V
MOye  avayKasTIKnG ekteAéoewng soptiton omd omdoacn Tou appodicy dikacstnpiov
eUIOPIKOV VobécEmv, svomov Tov onoiov o T, Marcos Bo. énpene va npofdrer g abiboeig
TOV.

42  H ev Moye &braln dev mpoefoprel to {Nmmuo g oagepeyyvomrag g Korota ovte
omoedNmoTe Sikidpa Tov evpepopévoy oty aveinyn and Tov appdsio opyavicud
gyyonosag tov avefOQinToy areTiCEDY 10U KOWOVIKNG aoQaAiiosws, cOppuva Ue Ty
obnyylo. 2008/94, ostyv wepintwon mov 1 Korota impuydsi o xotdotach apepeyyvdTniog
Baoer g oyt £8vikic vopodeciog.

43 And 10 cOvoro TV okéyswy Tov Tpoyndnkay, TpokOmTEL OTL 1] YOUIKY KaTtdaTaoT oty
vrdBsoN THE KOpLag Sikng dsv epniztar oo nedio epuppoyng 1ov diaiov g Evaone. Katd
GUVETEW, TO AKCSTIPIO sivor avuppodic Vo omavinceL 6T epoThHUATY Tov VréPdAs To
Juzgado de lo Social n°2 de Terrassa.

Eni tov duwkaeotik@v 86060V

44 Agdoptvov 6m n mapovon Swdcacio el o¢ mpog tovg fudikovg g Kopag Sixng tov
YUPUKTAPE TOPSPRITTOVIO; MOV GVEKDYE EVOTOV Tov £BvikeDh dikactmpiov, o8 ovTO
amdkertol vo ano@aviel el tov dixaonikiv e£6av, Ta ££o0da oto omois vofindnkey doot
vrEBuiay TopaTnpnoag 610 AIKEGTHPIO, ANV ToV wg dve dwdikmy, dev orodidovion

[t Toug AGYoug aTove, To Atkastijplo (ddTepo TURRO) eropuiveTal:

To Awaetipo ¢ Evponrdikig ‘Evoeong sivar aveppddw va omevoicsr ote
apoducacTikd spotiipore nov vrofigdnkev omxé vo Juzgade de lo Social n°2 de
Terrassa (Ioaavia).

(moypagec)

* Moo Sudmaaing ngnar,
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Ipocwpvd xeipevo

MPOTAZEIZ THEZ 'ENIKHX EIZAITEAEA
JULIANE KOKOTT
g 11ng Iovkiov 2019 (1)

Tuvexdikalopeves vrodioag C-469/18 ko C-470/18

IN (C-469/18)
IM (C-470/18)
Kord
Belgische Staat

[aitnon tov Hof van Cassatie (Avatatov Axkvupwtukod Awaotnplov, Békywo) yw tv ékdoon
TPOSIKOGTIKIG ATOPATEMG]

«IIpoducactiki} tapamopan — Gopoioyia — Awcolmpa TPAyHATIKNG TPOCPUYNG — AIKUOTIKOG
Eheyyog mphEng smPoine pdpov — Appodidtnte Tov Arkastpiov oto mhaicio g PePaimong
p&pov £160d1HnaTog — Xprion «md T poporoyik] dioikrnor arodeikticoy ototysiov 1
arOKTNGN TOL omoiov PEPETAL Vi, ouvioTd mpaafoin Tov Siuidpatog oePacpod g
WioTKG Kot owkoyevaw kg Long — Ymoypémon tov dwaoctr] va un Aafet vroyn 1o ev AOy®
GMOdLIKTIKO GToveion

I.  Ewoyey

1, Epoapudler kplrog pérog to dikaio g ‘Eveong étav ov poporoyikés apyfs tov
PNooroovy v Ty £kboon apdéng emfoine ¢dpov £100OMUNTOC GMOOGEIKTIKG OTOLKELD
ROV OMOKTAONKE anmd TG S1EVEPYOVTES E£PEUVE OPYES UETO. TNV GTOKEALYM REPITTOOTNG
oAvodotic ardtng otov topéa tov OIIA; Tw va 10 BE6H SPOPETIKA, CLVERAYETOL 1)
rpocfBory Ocpchmddv dwaepdtov e Evoong kowd mv arodewtikn Swdwosia v
amoyGpEuon ¥PNONG TOV GROJEIKTIKOV otolyeiov oto mAaico g PePainong popov
g1008Mpatog; Avtd givar katd Baor ta O mpete ov Apinet va emAVost 70 AKesTIPIO KaTd
v e&éraon o aiceov TpodikacTikig unopdoems mov vréfais 1o Behyiké Hof van
Cassatie (Avotato Axvpotkd Awactipo, Béhywo).

2. Ta {nTHROTO AUTh IPOEKLYOV HETE T OIEVEPYEID TOWIKOV EPEVWVDY, GT0 TAAICIO TOV
omoiev 70 Aovéspupovpyo mopédmos ote Bédylo éva anodsictikd ctoysio mopafidlovrug
v mpoPremopsvn o Siebvy) ovppwvia emevieln diactikig Eyxpiong. To ev Adym
GROGEIKTIKO OTOWEle ypnolponomOnKe, v TEoN REPWWIMOEL YW TNV £KOoon mphismv
emifodnc pdpov ewwodfuatog. Mévo kotd Tav npdisov autdy BdAiovy ov avaupessiovieg
TV KOpupy dikdv (6to e£fg: avapeceiovieg).
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3 O vrd eEétaom vroBiceis apopovv emopéverg 10 LRTNUY T™¢ epapuoyis Tov Xdéptn
tov Oepshinddv Atkmopdrov mg Evporaikig Evoong (oo e&hg: Xépg) —ev apokeléva
Ton dpbpov 47 tov Xapn—- oto thaico mg PePainons edpov ewcodfpatos. To Thmpa owtd
givo guplTEPO and TO QVTIKEIPEVO NG moAvoulnTnuewng (2) arndpoong Akerberg Fransson
rov £xd60nke to 2013 (3). Me v amépact avti, 7o AKacTApPLo £kpve 6TL 1) ToIKT diadn
v ] otov topéo tov OIIA cuvictd mepintmon xotd Ty onoie To KpdTn pékn
wepappdlovy 1o dikawo g Eveone» xotd Ty dvvow 1ov Gpbpou 51, mapdypaeog 1, tov
Xaptn. Ev npoxeyéve, xphist Théov ebétaong to (e katd mocov 1y Pefoimon popov
SIG03NPOTOG COVICTE £miong <ouppoy Tov dikaiov g ‘Evmong, oty mepittocn mov
pnowonoeitor amodeiktikd otoryeio 1o onoto amokTiOnke oto mAaicwo dadikacing
rowikng Epevvag Kvndeiong Moy vrovows andng otov topéa tov PIIA.

II. To vopkd mhaicro
1. To dzbvés divaro

4, Meta&0 tov Baciieiov tov Belyion, tov Meydkov Aovkdtov tov Acvéeufodpyou ket
tov Boasuieiov tov Kato Xophv £yer svvapdei n Zovdiin wepl £kdoong kol apoifaiog
BucooTikie cLVBpOpfG aE TowikéG vTobécerg, 1 omoia vaoypagnke ong 27 lovviov 1962 otig
Bpv&thhse (o10 séng: Zovbikn Mrevehobs).

5. To apdpo 20, rapdypacor 1 ko 2, Tng ZuvOikng Mrevehoof £xer og s€ig:

«l.  Katdmy aitnong tov arrodvrog supPariouevov pépovs, to cvpfaiidpeve uépog 6o
onolo amevdiveton 1 aimmon, e@doov tovTo emtpéretar and v 0vich) vopobeoia, Kotdoyet
T AVTIKELPEVT:

o) 0V LITOPOBV VL YPNGIHEDGOVV OC ETOBEIKTIKE GTOLYEiN,

B) mov arokTABrkay picw g ofidmowng Tphéng Kol avevpédnkay eite mplv gite peth
my mopddoon tov curinebivrog tposdnov, kot Ta dofipaler

2. H Swpifaon vrdxeital gty £YKpIon TOU GVIKPLTIKOD TUAHGTOS TOU TpwTodikeion Tov
TOTOV TPOYPOTOTOMGNG TNG EPEVvag Kol TG KaTdoysons. To avoxplukd tpipa aropoailel
av 10 KetaoyeBivra ovrikeiplevae Swfifatovol gv 6Am M gv pEpel 610 aTovY qUPPOAASLEVO
uépoc. Mropel vo S1etdEst Ty emoTpoe avIIKEIUEVMV TOV S8V GUVIEOVTAL SVBLMG e TNV
wpGEn n onola TpocdnTeTor oTov YAoMTe Ko anogaciler katd wepintwon enl evordocov
tpitwv, 0L oRoiol ioav KATOYOL TOV GVTLKELNEVOD, 1) dAAov dikaiobyov.»

6. To apdpo 24, mapaypapog 2, g Zvvbnine Mreverovf opilsl ta e&ig:

«Aumnosty MKaoTKG cuVBpounG Ol OMoisg OMOCKOMOUV GE  £peuva 1) KUTAGYES
Sieknepoibvovial, ©ot0oo, povo v npalelg o onoleg, Paoer g mapodoag cvviirng,
HTOPODY Vi £X0UV ¢ OMOTEAECPE THY £xB00r, ke vmd Ty empdiutn tov apbpov 20,
waplypagog 2.5

2. To feiyo dinaro

7. H Belywkiy popoloyiky vopodssio dev mpofrémel omodivin amaydpevon g ¥PIoNG
RopavOpDg Koéviov amodeiktikdy croyesiov. Qotdoo, to Hof van Cassatie (Avirato
AxvpoTikd AKaoTipo) €xEl SWOHOPPMGEL, HE T VOROAOYI® TOD, £vav KOVOVOH ROV
amOKoASIToN PoporoYIKOS AvTiykdv (Antigoon). Kotdt tov @oporoyikd Avtykdv, n xpiion
TV TapavOpmg KIBeody anodeitewv o poporonikeg vrobiosig anoyopedetal Hovov giv
T0. OWKElD OMOBEIKTIKG EYyypaga AmOKTRONKOY KUTE TETOLOV TPOMO (CTIE 1) YPNOT TOVEG VL
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apéner va Oswpn sl 6T arayopsietal oe kde mepinmreon 1) edv 1 xprion Tovg aposPaiiel To
Sikeimpa Tov vokeévou otov popo ot Sikan dikn. Tovto kpivetal and To Sikactiplo 610
TAIGI0 GUVOLMKNAG OTAOIoNG.

[11. Ta payPpartka TEPIETUTIKG Ko 01 KOPLEg dikeg

8. O1 avapeosiovieg stvon Sienlivoveeg oopPovior etauptdy epumopiog Kar dwvopng
VIOROYVIGTOV KoL EEXPTNHATOY VIOAOTIGTHY 670 BéAyio.

9, H Bijzondere Belastinginspectie (Belyiki ewdwy vanpesie poporoykod réyyov)
Eexivnoe To 1995 épsvveg oe oxéon pe Ty téAect| arocdetg amding otov topéa tov OIIA
Kot Taov  stpidv  tov  avopecsovtev.  Katdmv  karayyediog  wg  Bijzondere
Belastinginspectie (Bekyuaig siducig vanpesiac poporoylcod eAéyyov), xwiiinkay exiong, to
1996, mowvikég épsuveg katd tov staupudv avtdv. Kotd mdoov ol ev Aoy £peuveg
apopodsoy T pn xotofor) OIA 1 ¢bépov ecodipatog dev TPOKHRTEL COPAOE AT TG
QULTHGEG TPOSLKUGTUNG ETOPAGENS,

10. ZTro migicwo 1oV mowkdv £psuviv, ot fedyuces dlokukég apyfc vréfarav aitnon
Sikaotikic cuvdpopng oto MeydAo Aovkdto rov Aovepfodpyov, m omola ciye ©¢
AmOTERECHE TV KUThay son tpanclikdy eyyplpav and tpdrela Tov Aoviepupovpyov onig 13
TIovkiov 1998. Katd v katdayson nmupiotato, peli pe évav Aovéepfoopyuavd avarpimy,
emiong évag Béhyog Suaoths.

11. O hovEepfovpyravée apyss dwePifacay o koat’ avtdy tov Tpodmo kmbévio Eyypapa
otig Pekynkég SwokTikés apyéc xopic va éxer {nmdei, mdoo pdkdov yopnynbel, n
npoPhemopevn oto  GpBpo 20, mupdypogoc2, e Zuvbikng  Mmeverovf  €yxpuwon
hovEepupouvpyuvol dikactnpiov.

12.  ZIug Pehyikég poporoykés apyfc mapaoyédnke mpooPaon om dwoypupio omd TG
Behyikég Srwictikés apxés. Baoel v TANpoeopLiy Tov anokmdnKay ket’ avtéy tov 1pdéno,
oL Belykss QoporoyIES apyic améotelhay oTovg avolpeceiovieg, to 1999 xa to 2000,
npdEeic tpomomoinong g SNAWGNS QOPOV E1G0SNUOTOE GUCIKAY APOCATGY YIo T
poporoyucd £t 1997 kar 1998. Ot apyés popoldynoov 1e mocé mov eiyov petapepbel ot
AOVESUPODPYLEVE AOYaPWUGHS TOV VOPESEOVTOY ®g akadipioto képdog and Propnyovikh
KoL EUTOPIKT dpacsTnpLoTnIa.

13.  Kotdémv doxnone évlikov Bondnudrov xotd tov mpafewv avidv, 10 Peiyikd
TPOTOPEOIO POPOROYIKG BIKOGTAPLO AMOPEGICE TNV GLAAAEYT) TOV UVIIPECEIOVIOY OTTC TO
HEYUADTEPO PEPOG TOU OGOV TV APOGHsTOV Pefondcenv @opov £1codNHETOS PLOIKGOY
TPOGHOTOV.

14. Kotémv £peorc wov Goknoe 1o avepesifinio tov kdpuov dikdv, to epeteio
eE0peVioe TV TPOTOdIKN omdpaeT kefOGOV pe avTiy yopnyodviev emadley| «xd g
BePurdoeig ¢dpov £1608MUaTog Puotkay Tpochnmy. Katd v droyn tov seeteiov, dev
cuvtpérovy o1 mpobmoficelg Tov fedykod popohoyikol Aviykdv Yo TNV ameyOpsvon
ypfiong omodeiktucdv otoyeiwy. Kath e andeasng aviig, oL AVOIPECEiovIeg GoKncay
aimon ovopécsng evimov v Hof van Cassatie {AviTaton Aupwticot AlcaoTnpiov).

IV. Ov arfoss ApodikacTikig oano@dcemc Km 1p dwdikacin eveOmMOV  TOU
Awagtnpiov

15.  Ms Swraéeg ™ 28ne Tovviov 2018, to Hof van Cassatie (Avitate Axuponkd
Awaotiplo) vrépare 6T0 AKasTPIO TO aKOA0VH0 TPOSKAGTIKG EPOTHUL:
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«Exe1 10 apBpo 47 1ouv Xdaptny v évvour 011, oc kabe mepintmon, amowieiel ) (prHom, o
voféoel; oyetikéc pe tov @dpo mpoombépevng afilog, amodewkTmik@v oTOwsioV mWov
cuvvehEéymouy ketd napdfact tov sikeubperog otov oefacpd g Wwtkrg fwng, dmwg autd
Katoyvpdvetan gto GpBpo 7 tov Xdpt, ] apnver mepimplo v eBvia) pobion xaid v
onoix 10 SKACTHPLO MOV TPEREL Vo KPIVEL oV €vd TETOLO UNTOIEIKTIKG STOWEID PTopEl vo
yenoipomomBei ¢ Baon yio v smporf OIIA wpénst va npoypoTonomGel THY REPYYPOQEion
avotépo oto onueio 4 g [amoedosng mept nopomopnne] otdbuon {BA. onuelo 7 tov
MEPONGAV APOTACEWV);»

16. O Ilpéedpog tov Awactnpiov amopaoios, ong 6 EenrepBpiov 2018, va evdoe 115
vrobéoely C-469/18 kar C-470/18 mpog Sievkdivvon tng Eyypagne Kol ¢ TPOPOPIKNG
Sudooicg kal Tpog £KO00T KOWNAG UTOPACENG.

17. Xto mhaiow tng Nodikaciag TpodikuoTIkig OToQUCEDng EVOmOV 1oV AKUGTpion,
kaTEDEGUY YPLTES ROpPATNPNOE O avaipeosiovies, 1o Baoiiewo tov Behyiov, 1 Itaiueh
Anpokpatic, o Basitew tov Katw Xopav kot n Evponaic) Emzpony.

V. Eritov 1apadcktot TOU TPOIIKAGTIKOD EPOTHLATOG

18. Kart' apyds, npérel vo efetachsi to mapadextd tov vmofinbiviog podikactikon
spwTHNeTOS. Zuykekpiuéve, to Hof van Cassatie (Avotato Axvpotiké Awaotipwo) {nrel
pntde vo dieukpvialsi katd mOoovV  opopéva  OmOBEIKTIKG oTovElo pmopovv v
ypnoyornombodv yie tov akomé g «BePaiwong PITA». Orvvrobiaeig Tov kiplov dikdv dev
gyouv Gum¢ we aviikeipevo wpafewg emPorng OIHA, aldd zmpadeg emforns eopov
glgodnputoc. Zovemde, Ga pmopodcos vo vmoompudel OTL T0 NPOSIKAGTIKG EpAOTHUA
npodfiAme dev £xgL oxfon pE TO avikeipevo Tov Sweopdv twv ipuwy hikdv, sivol
UROBETIKTG GOGTG KA, (OG £K TODTOV, aXupadskto (4).

19. Koat aéywe vopohroyia, oto maaioo tng dwdwasicg mov apofiénet 1o 4pbpo 267
SAEE vt ™ ovvepyacio petefd tov eBvikdv dikaotnpiwv kol tov Akaotnpiouv, oto
tedevTeio evodkeTal v dMOEL 61O QITODY JIKGGTHPIO YPNOIUN GRXAVING) TOV Vi TOD
nopéxet ™ Suvetotno v emddoel m Swpopd e omolag &gl emAngdsi. Yo 10 wpiopa
V10, T0 AIKGOTHPIO UROpEl Vi Ovad10TUTOGEL, pdToV TO Kpivel avoykaio, To epdTNUE TOV
Tou éxel vmoPAndei (5).

20.  Acev propel va Oswpndel 611, pe To mpoducaoTikd ephdTNUd Tov, to Hof van Cassatie
(Avétato Axvpotikd Awastiplo) evvoodoe ) yphon amodeifewv yue tov oxomd g
Bepaimong tov CIIA, xebng n altnon rpoducaotikig anogpdoews dev avapépetol o npade
smforfic OIIA, aiid amoxdeictkd oe mpdlelg smPoing @oépov gsodfuatoc. O dpog
«empBodn OIIA» @oiveten vo omoteiel SUVTOKTIKO AGOOG Kol PEREL, MG £K TOUTOV, V.
avtikotootadel and Tov Opo «emPBOAN QHPOV EIGOONPATOS:.

21.  TIépov tovtov, To Hof van Cassatie (Av@tato Axvpartikd Mkaothplo) {ntel va kmbet
T0 GOVVOUO NG YPNONG ONOSEKTIKOV OTOEL®Y Yt ToV GKOMd g g Gve PePainong «oe
vroBéoeig oxetikés pe Tov @opo mpooTifipevng odilacy. Xygon petadd g PePainong ¢dpov
gicodfuatog kat wou PIIA umopsl va Bewpnbel on vopictoTon ong vad egétaon vrodioeg
pévov vId TV Svvola OTL Svoopa Y T JEVEPYELX TS POPOAOYIKNG Kol TG MOVIKNG
gpeuvag omOTELEGE VTOVOLY OtiINgG oTov Topéa tov PITA, n onola giys ¢ emakdAOVBO T
Sieloyoyn anodeiktktyg Swadikaciag KoL T XpNoN TOV GTOSSIKTIKOV GTOWEIOV Yo TOV
oxond ¢ PePainong popov e100MPATOS,

22, Zoverdg, 10 AIKUGTAPLO POPEL VoL aveSIOTUAMGEL TO TPOJKUCTIKG EPOTHUL VIO TNV

gvvowr 6T {nTeital va SievkpriaBel av To ¢pbpo 47 Tov Xdptn £xst v £vvora 011 armokAsiel,
oe xale mepimimon, ™ ypion mo tov okomd ¢ Pefoinong edpov ewwodfuutog
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aroderkTnikdv atoryEiny o omoin amoxtinkey xatd mapdfoon tov dpbpov 7 tov Xdépm,
010 TAico dudikaciog mowikig épevvag 1) oroia Kwninke pe apopp] vadvoia andtng otov
topéa tov OIIA, 1 aeivel TeplBdpo yia v epuipvein 611 10 GkeGTAPIO OV TPEREL VL
kpiver av 10 gv MOy omodsiknikd otovgio umopsi va xpnoyononbel yu Tov oKonod Trg
BePaimong opov 1G0SNUATOC TPETEL VO APUYUATOTOINGEL STABIIOT) KOTd TEPINTOON.

23.  Me mv avadietineon outh, 1) aiThon TpoSIasTIKIG UR0PRoENG Elvat TupadeKT.

V1. Erimg appohrétntac Tov AlKastnpion

24.  Tavrog, katd to apdpo 267, maplypaeog 1, otoysio o', TAEE, 10 Awwotiplo
QmoPaiveTal I8 TPOdIKUGTIKEG omogpdoelg enl g eppnveiag tov dwaiov tng Eveone. Ev
TPOKEPEVED Gpeg eyeipeTon To {HTNUO Katd técov o Xapng eival kployog ratione temporis
(enueio 25 en.) Kon kb’ Vrny (onpeiv 30 en.).

1. Enri myg dvvardmntos epapuoyijc tov Xdpty ratione temporis

25. Kot apyds, npéner va Seoxpvicdsi av o Xapmyg, o orolog tédnke og woyd v 1
AekeuPpiov 2009, éxer spappoyn ratione temporis eni ewcaldpevng dwdwactung TopdPacng
oV TEAECONKE T0 1998,

26,  Agevog, oty unébeon Sabou, m onole agpopodos smicng Tov Topéa TG GUESMS
poporoying, To Awaotiplo arsedvlny én o Xapmg dev sixe spappoyn, st 1 Sudiooio
apoPaiog cuvBpopng n onolo. odfynoe oty £xdoon T exel SRIPAYNG CUUAANPOUATIKAS
npatng emBoing opov siye nepatmbel mpv amd v EvapEn 1oydog Tov Xaptn (6).

27.  Agetépov, 1 vaéfeon Akerberg Fransson sixe eniong o¢ avtikeipsvo apaters smBoifg
pdpov, oL omolsg ypovohoyooviav mpw amd v 1n AekepPpiov 2009. Qoidoo, oty
nepinToon skeiv, npene va mpndel and 1o rowikd dikootipo 1 apx ne bis in idem oty
amépac tov. To ev Moy ypovikd onpeio svémunte oto nedio spappoyng ratione temporis
Tov Xap.

28.  Mupdpoe mepintwon ovvipéysl kot ong vad e&fruon vmobéceg. Mohovon 1
anodektiky) dadikacion Swebiydn to 1998, 10 o g XPNong TV omOdSIKTIKGV
ctoysieav Tifstat yio To £8vIKG SIKNGTAPLO KATh TOV YPOVO £KdOGTG TG UTOPUGCTS TOV K,
¢ £k TOOTOV, LeTd TNV Evapén 100og Tou XapTn.

29.  Koitol, éno¢ emi mopadsiypant omy mposktedeion oto onpsio 26 Tov TOPOVOHY
npotdceny vaddeon Sabou, 1) evnpépmon oyetcd pue v aitnon epoaiog cuvépopng Kal m
TOYOV OUMPETOXT OTN SwTdAwsn g altmong oAOKAPOVOVIOL pe TNV REPOTOG TS
Swdwacieg apoPfoing ovvdpopfis, 1 wxév  amoydpevon Siefaywyig  amodstkTuchg
Sradikacing efakohovBel vit £ygL onpacin 1o T oTAOMIOY OE CUVAPTNCT HE TNV ARLYOPEVOT)
pong 1ov orodewtikdy otorysiov. Kotd ovvérsie, o Xdpmng €31 v mpoKepéve
SEoPUOYN ratione temporis.

2. Enimyc dvvatétntos ical’ siny spapuoyiic Tov Xdpty
30. To mebio epappoyig tov Xdpw opiletar oto &pbpo 51 avtot. H napdypagog 1,
PG TR TEpiodog, e Sdtadng wuthg tpoPfiénst 6t o Satdaig Tov Xdaptn ansvfivoviul oTo

KpATn PEAN UOVO 68 TEPIMTOGT KT TV onoia autd epuppotovy to Sixuo g Eveang.

31, Zovapdg, 0 AaoTpo £yel Kpivel 6Tt dev propel v ekTud pe yvopova tov Xapt
Tic ebvikég pubuicsig wov dev gpnintovy oto nedio epappoyie tov dikoiov m¢ Eveang (7).
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32, Tlohhol petéyovieg ot dwdkacio apgiopntody v appodidmta tov Awastpiov
v tov Adyo 6T o Xdapue dev $xa epoppoyn. Toéoo 10 Béiyio 660 kat n Emitpomy) fsmpodv
6T T0 Atkaotiplo dev eivan appuddio, exsdn 1 £xdoon mpaenv smPorig popov g1ooéNuaTog
Sev suvieTo epappoyl Tov dikaiov ¢ Eveong. Axdun xai to dw to Hof van Cassatie
(Avétoto AxvpeTikd Awacstipo) smonpaivel 611 ov vrd eétaon vrodicelg «opop[otv]
POPOVS 16007 pHaTog, oL omtoiol Sev pubpilovrar amd To dikaro g Evooner (8).

33.  Evtodtolg, vrép ¢ epunveiag 0T ot vnd gEftaon vmediosg epnintovv 610 Redio
epappoyic tov Xaptn cowyopodv gv mpokepéve 9o ctoysio: cxtdg arnd v apofoin
ouvdpopn| (onusia 34 en.), Tpodkeral TPTICTHG Y. TV evappdvion tov BITA oc eninedo
dkaiov g Evmong (onpeia 38 en.).

1. Epapuoyy tov dixoiov Ty Evoons oroe niaioto e auoifaiag cvvopouis;

34. Kot apytc, propsl ve vrootypixfel ot kpdrog péhog epuppdler 1o dikwo g
‘Evaeng, xatd mv évwowd tov dpbpov 51, nopdypogog 1, tov Xdpth, of nepintmon 7o To
amodeikTikd oroeio €xel amokmbel oto mhaicw apolpaiog svvdpourg chpupove pe Ty
odnyia 77/799 (oto ebfg: odnyia yia v apotPaic suvdpoun (9)).

35.  H odmylo yio v apoifaic cuvdpopn pubuilel pévo tn d1oknTikf suvepyacia otov
touée TG eoporoyiog kal Oyl N SKUOTIKY GVVIPOUN COF TOWVIKEG VEOBEGEL, OTMG 1)
TuvBfkn Masvedotl, H Siownmuen ocuvvdpop mepopiferor, xot’ oveiav, otn cuvepyeocio
LETOED TV Xpathy HEADY Yia TNV GVICAAGYH TANPOQOpLDY, EVE 610 TAGITIO TNG SIKaeTIKAG
oUVOPOUTNC 65 TOWVIKEG LROOECELG PIopohv vo. epupUOLovToN GUYKEKPIUEVR UETPO, EPEVVRS UE
OKOTG TV UMOKTN G amodeilemvy,

36. Agevog, 1 sxipoyn Swfifoaocn tpenelikdv eyypdoav vrepPoivel v amdn aviadiaym
mAnpogopiiv 610 mhaiclo apoBaleg cuvdpopng. Ewbudtepa, to sv Adyw anodektikd pica
KOTEoYEIMKAY LET( and 0itnon SikaoTikie cuvdpoung. AQETEPOD, 1 OIKAGTIKT) GUVEPOUT GE
mowcég vmoBéosy dev eixe oxdpo svopuovicBel xatd Tov ypovo dwdayeyng TS
anodeiktikig Sundwaciog o 1998 (10).

37.  Koté cvvémew, dev propel va Beapndel ev mpokeyéve OTL spapuoécdnke to Sikao
¢ Evaong Aoye g nupocyedeicag aporBaiog cuvapopis.

2. H pepaioen tov pdpov &to0difpatos o spapuoyf tov dikaiov s Evoons;

38.  Tovto onpaivel 6T n BePainon gopov 810081’]pat0g Ba mpénel va propst va Aoyioel
@¢ epappoyr v Sikaiov g Eveong. Koet' apyiv, elleiyer kavovoy tov Sikaiou wng
‘Evaong otov topéa ovto, 1 PePaimon popov ewcodipatog dev cuviotd seopuoyf tov
ducaiov g Evwong.

39.  H gpopoloyia eicodfpatog puouiletal POvo GROCTACHATICE 00 TO Tupdy®yo dikalo
Bacer tov dpbpov 115 ZAEE (odnyie ye nig pnepucég xen 115 Buyatpikés etawpiesg (11),
odnyie yia Tig cvyywvedssl (12), odmyia yue Tovg tdkoug xa Te dukodpota (13), odnyla pe
KOVOVEC KATG TV TPOKTIKGOV gopoamopvyns (14)). Katd to hownd, n Gueson goporoyia
VROYETO, KOTE ROy voporoyie, omnv oppoddnita tov kpatov pchdv (15). O ¢dpog
PUOIKHDY TIPOCHTMV IOV QROTEAEL AVIUKEipeve Tov Kipuwy dwdv sivul aussog @oOpog
£160dHLATOC, 0 0TOI0C MG £K TOVTON VIRYETAL 6TNY ATOKALWOTIK appodroTa Tov Bekyiov.

40. Qotoco, 1 WwntepdmTe TV VRS £EETAGY TEPITTHOEMY GUVIGTATOL 0TO OTL Y1t TN
BePaimon tov @dpov srcodfparog ypnoworondnke éva oroOEIKTIKG GTorKEie To omoio O
Bedywcéc Sroxtikés apyéc anékmeayv 6to Thaioto Swdikacing mowikng épsuvag mov Kwninxe
AOYm LROVOIG ATdTNG oTov TopEd tov BIIA.
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I} Hvouoleoia yia rov PIIA w¢ cpapuoyy tov dixaiov e Evwong

41. Ze wgpintwon mov o pocPuriOpeves ot VIoBESES TV Kipuoy dikdv VOMIKEG
TpaEELS TTaY npaémg emPBoinig OLIA, Bu s:-tpene va. yivel dexto 0T epappoleTon To dikao g
‘Evaong, xatd tny £vvola Tou ap@pov 51, mopaypogog 1, tov Xapm Tovto dom, agevdc, To
Alcaotipio &xet kpiver 6TL and o &pfpo 2, 10 Gpbpo 250, mopdypapos 1, ko to Gplpo 273
e odnylag 2006/112 (ote e&fg odnyin @IIA) (16), kabhg kuv arnd 10 &pbpo4,
Tophypepos 3, ZEE, Tpokdnier 6TL o kpdtn péAn £xouv T vroxpéeon va Aapfdvovv 6ha
T KOTOAANAO, vopoBsTikd kol Swwknmkd pétpo i v sSocediion g slorpafng
ordxAnpov tov BITIA mov ogsihetar oto £8a9bg toug (17). H éxdoon dwopbatikrg rphgng
emporig OITA kardmy g SRIcTOONG KATAXPNOTIKNG TPOKTKNG amotedsl emopévog
epoppoyy tov Sikeiov g Evoong, xatd wv évvowr tov Gpbpov 51, mepdypagog 1, tov

Xépn (18).

42.  Agetépov, kaitor 1o dlkeo ¢ Evmong dev mepraapfdverl Kavoveg OxeTIKG LE TO
POpoROYLKS TOWVIKG dikeio 00TE GyeTikd pe T SLOKNTIKEG KUPDOELG, OTay 1o KpdTn REAN
emPéilovy KUpHGEIG OV amockKonovy 6T hecpdhion g opiig sisnpogng tov GIIA kol
oTNV KATamoAEpnon e axdTng coppmve pe 1o 6pdpo 325 SAEE, «epappélovy 10 dikaro
g Evoongr, kard vy évvoie tou pbpov 51, mapdypagog 1, Tov Xépm (19).

43. And 10 TPOYHOTIKE TEMOTATIKGE TV VIOBECEMY Ta 0Noin yvmoTorombnkoy and 1o
Hof van Cassatie (Avrato AKVpoTIKG Atkactiiplo) 6ev TPOKIMTEL MO HETPO GYETIKA P&
tov PIIA éhofe 10 Béhyto kon noweg movikég kupdaoeig enéPare Mym g erdng 6Tov Topéd
tov OIIA. O TPodKnoTUKES MUPUMOUTEG £XOVY MG ROVASIKS OVTIKEIPNEVO T0 PETPO GTOV
Topéa TG PoporoYing siadnuarog, fiTol Tig IpaLea; emPolrig pGpov ELGOHMPATOG.

2} H ovlloyy amedaxtikdv oroiytiowv oro miaiote g diadikaaios épevvag Loy
vrévotac andTic otov Tojéa tov PIIA w¢ epappoyj tov dixalov tis Evwong;

44. Ilévtog, 10 anodeictiké oroyeio mov ypnoonomdnke ye ™) PePaiwon eopov
gigodnpatog dev cVAAEXONKE Gmd TG QOPOAOYIKES opXEG 6TO TAMICI0 TwY KOV TOUS
epevviv. AviBSTog, TPospYEToL oS TOVIKY £peuva Tov KviidnKe Kotdmy KeTayyeAiog g
Bijzondere Belastinginspectie (Bekyiknis educis vanpecing Qoporoykoy sAfyrov) os
cuvipnon pe oAvedeth andtn otov topée ov OITA. H ev Aéyo anodsictiky] Surdikooie
oto mhedolo g mowikfg épeuvag Bo PmopovcE ve GUVICTA EPUPHOYT TOU SiXaiov g
"Evarang, katd v Evvola tov Gpbpov 51, rupéypugog 1, tov Xapn.

45.  To mowwoé dikaio Ppiokerat otov mupnva g edviknc kopapyicg (20). H appodhidnia
g Evoong 61ov topéa avtov eivar nepropiopévn (6pBpo 83 kon GpBpo 325, maplypopog 4,
SAEE). EEGAAOD, T0 0v6106TIKG KOl SIKOVOMKS TTowikd dikalo TV Kpatdv peidy dev Exet
amoteAEcst ovikeipevo svoppdviong oc sainedo Evaong (21). £2¢ ek todtov, appdd yio to
TOWIKO diKkao ropapévouy kat” apyfiv ta kpdtn uéin.

46,  Lytoviow, oty omoéeacn Akerberg Fransson, 10 Aaotipio ane@avin, cyeTkd te
rowikiy dlkn 1o aducpoto mov apopodoav tov COTIA, om, extdg amd TG @oporoyiké
Kuphosig, apémet kon 1 wowwkty dimén ya gopodpuyn Adywm g avekmpBols aveypuens
DITA vo Aoyileton we spappoyi Touv dikaiov ™mg Evmong, katd my évvolr tov appov 51,
rnapéypugpog 1, tov Xdpm (22). To yeyovog 011 o1 gBVIKES KOVOVIGTIKEG pLBLICEL, TOU
Sitmovv Tic Kupdoelg kel T Swdkaoia dev £xouvv Beomobel pe oxond ™ peTrPOPS G
odmyiag OITA oty sontepikn &vvopn 1aEn dev aokel emppor), SE00UEVOV TOV VIOYPEDTEWY
nov  amoppéovy amd v odnyia OITA, 10 Gpbpod, mapdypagoc3, ZEE Kkt to
apopo 325 XAEE (23).

47. Ev ocuvexeio, to Awooripo avéntvée mv apyli ™G GROTEAECUOTIKOTNTAG TOV
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mowikay fidEsav mov apopodv adunuarte oxstikd pe tov GIIA (24). Katd v apyn ™mg
QROTEAEOPOTIKOTNTAG TWY ROWVIKGDY S1hEeV Tov apopoly aduknpato oxstikd pe tov GIIA,
T xp&tn péAn opsidonv v didxovy amotekeopotcd g mapufioeg tov datdiewv g
odnyiog GITA.

48. H apy) g oROTEAECHATIKOTNTOG TOV TOWIKOV Sidkewv mov agopody odiknpuata
oyenikd pe tov OIIA npéner dpwg, ka1d 10 Awoothpo (23), va mpeitar Oy pdvo ato
TAAIG10 NG TOWIKNG Sikng, alrd 1861 KeTd To 610810 TG SrdIKasiag TOWIKNG Epeuvag, aTd
T STLYPT} OV «Eva TPOTHTO KATNYOPEITOL Y10 TN S0APULN HdUKH LLOTOG,

49. Qotdco, and ™ voporoyia dsv TPOKITIEL CUPDS OO CUYKEKPLIEVO YPOVIKO ONHEI0
Aoyileta, oo mhoiclo auTd, wg kpicpo. Agpavos, kpioylog Ba propovos v sivan o ypdvog
G emionpng sviuépmong omd Ty oppdda apy GYeTkd pe v Komnyopio OTL £xEL
Sampaydel mowikd adixnue (26). H ev Aéyom svnpépuon oxetikd pe mv Evapln sudikasiog
épsvvog dev mpoPAtretan Opwg g Oheg Tig £vvopss taEes. Edv mepatabel v dwdikooic
EPELVAC, O KOTIYOPOUHUEVOS, GE OPIOUEVEC TEPWTOOELS, 0VOOAMG mAnpogopeital o1
drevepyiBnie épsuva o Bapog tov. Emopévee, av lonotav o¢ wpicyn 1 &v Aoyo
synuépoon, Bo anékerto ong apyés mov Sekdyouv v Epevva va keBopicovv TV
nuepopnvie and Ty onoia apxilovy va £xouy 1oxd to Bepeitddn Scodpate tov Xapt.

50. Q¢ ex Tovtov, TpEmst va apkel 6Tl amd TN dwoypapic mpoxhriel 4T £ygl xvnbst
okt £psuve ywe N Sién ardtng otov Topée tov DITA. To ypovikd onusio avtd propel
va. Tpocdiopiotet pe abwmotia. Ard 1o v Ady@ xpovikd onpeio, despedeton emopévog M
opyn and o Gepelddn Sucondpoata g Evwong axdpn kol oo akaiclo Tng movikng épsuvag
Ton Sevepysi.

51. Qotdoo, oty mpokeluévn aepintmor), dev eival CaQEg ov 1 TOWIKY] £pguva Kou 1
amodenctikt Sadikacia Swelixdnoav pe oxond ) dlwén ardng orov topéa tov PIIA 1 m
dlwén amding otov Topéa TG @oporoyiag e10odnpotog. Ty acdesia avtih 6o Ogelhe Kat
apyv va apst 10 Hof van Cassatie (Avdtato Axvpotiké AKUCTAPO) OE CUVEXEW TG
Sadikasicg TPOSIKAGTIKAG OTOPRGENC.

52.  Kofotl 6pwg 10 {Rmuae autd sivon Hon kpiowo ye to mepoudsktd g aitmong
TPOSIKAGTIKNG ATOQRGEMS, TPoTeived 670 Aikaotnplo vo ap1xdsi, Suvoe®s, 6To TEKU Mo
OV KUOIEPOVETOL GTHY TGy vopoioyia TOV, NTOL OTL TO TPOMKACTIKO EPMTNUO £lval €V
appBorio Avorterés (27).

53.  Tovto &16m, amd T APAYRATIKG TEPIOTOTIKG MOV REPLYpdpoviar amd to Hof van
Cassatie (Avdroto AKvpOTIKG AacTipo) STy a{Inot] TOL MPOSIKAGTIKTG URXOPACENS,
TPOKOITEL WAVTOG UE Taenvewr 6T ywr v £xdoon tov mpdéeav emPoiig @oépov
gloodfuatog ypnoworomdnkay orodekikd ototeio e onoie amokminkay oto TARicLO
dadwcaciac épsuvag kvnBsicag kutdmy katayyeiiog TG @oporoyikig apyis, n onola &ixe
Egxiviicel $peuveg 6 guvdpmon e cAvadwti) axdtn ctov topuée tov OITA. Q¢ ek ovtoU,
epebng Tekpaipetar 6Tl o1 anodeifers amokTOnkay oto Thaicio hadikasiog TOWVIKNG EPEVVOG
11 T 6iwEn anémg otov Topén Tov PITA.

3)  H ypijon tow ket’ avrdv Tov TPOTe KTHOEVTOV GROSEIKTINGY CTOIXEIMY Y1 TOV
orono TS Pefaiwons popov acodfHaTOS WG Lpapioyl Tov ducaiov e Evwong;

54,  Tlgvtme, obTe 0L £pevveg TGV POPoroyiKdY apydv Aéyo aivobwtic aadtig otov
topée tov OIIA odhd ovts xur ) momikés épevveg odfyncav oty unofoin aitnong
RPODKAGTIKNG OTOPATENS,

55, Mnno¢ dume cuvdyston amd T vopokoyle. Tov Awoompiov wwov  (pyoe ve
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Srpopphvetat us tiv kdoan g andeaocns Akerberg Fransson o kpdtog péhog epappolel
10 Sikaro N ‘Bvmong, katd v évvoia ov apbpov 51, mapdypagpog 1, tov Xdaptn, axdun xat
oV TEpinInen mov yia Ty ékdoon Tpdéng emPoing eopou EIGOdTHURATOS XPNGILOTOODVIaL
QoS LIKTIKG STOLYElN TO OOl CUVEAEYNGAV TPOYEVESTEPE GTO TALICIO SL0DIKAGING TOWVIKNG
Epevvag A0y andng otov topfo. Tov OIIA;

56. Kaoré méyw voporoyic tov Awaotnpiov, n ékepacn «dtev epappdlovy to dikewo ing
‘Bvaongy, katd Ty éwoiwn tov Gpbpov 51, mapdypagog 1, tov Xaptn, mpodmobéter v
vmopén cvvddopov petald mpdéng tov dwaiov g Evwong kau Tov smipayov ebvucod
péTpov, mov vo vrepPaivel THY eYYHTNTA TV GRETKOY TOUEMY | TG EUUECEG EMRTOGELS TOV
evoOg Topéa otov GAho (28).

57. T va xpst av kpdrog péhog epappoler o dikmo g Evoong, katd ty fvwoia ov
apOpov 51, maphypagog 1, tov Xapt, npérer, katd ) voporoyie tov Awoctmpiov, vo
sfetdletan, petald dAhov, av 1 erfpoyn sBvuai pOBpion oxonel oty egoppro idtolng ov
dcaiov ¢ ‘Evoong, o yopoaxkmipas g ev Adyw pubucng, av avtf emdudkel okomotg
Sapopetikovg omd exeivong Tov dkaiov g Eveong, £61m kol av evdgystal va eanpeacel
eppécg 1o Sikoio autd, kaddg xal v veiotatal sk pidusn Tov dikaiov g Evaong
oTOV oYSTIKO Topéa 1] Suvipevn va tov emnpedoel (29),

58.  Ywép g mupadoxic ot spappdieton o dikaio tng Evieng cvwnyopst pévo to 61 n
evdeybuevn Tapafacn oto mhaiclo g anodeiktikhg dtadikaciog dev emnpedletal and Tov
GKOTO Y1 TOV 0%010 TEAIKDG YprcIoTOEiTal To amodeiTiké otoygio. Epdoov cvvedéynoay
anodeifeic oto nedio epupuoyng tov Sucaiov g Evwong, bu propodos vo vrootpdel 6m
1o dikao e Evoong mpénsl Kotd SuvETSIR Ve WO)DEL 1oL Yo, T XpNoT) TOV UTodEIKTIKOY
croyyeiov.

59.  Ymé v sxdoyfy avin, n egoppoyn tov dikeiov g ‘Evaong oto miaice g
amodewtikig  dadicaciac Ba gxisiveTor TPOMOV TIVG OTOUG TONEIQ ©TOVG OTOlOUG
gpnoonotidnkay o1 anodei&els, akopo Kat av ou Topeig ovtol —ev mpoksiuéve 1 Pefainon
Pbpov £160dMUATOG— dev epminTouy oto dikato g ‘Evwong. H epunveia avt) vaepPoaiver
Katd, oAD TV Apeypatonomdeisa oV omodgaon Akerberg Fransson gpunveia g ppéong
«epappolovv 10 Sikoo ™¢ ‘Evwongy. Todto S to okennikd g omOQUOIE VTG
cmnpixpnke oto apBpo 325 ZAEE wou ot obvdeon g mowikrlg dimEng Aoym amamg
oyetucig pe tov DILA pe v omoteheospotkn sienpaln tov OIIA. To ev Roym okennkd dev
£QAPUOLETOL OF GYECN HE TNV UTOTEASCHOTIKY) EQUPIOYN TNG POPOAOTING SLGOIUATOS.

60.  AXlo aviemiysipnpuo mov pmopsi ve avurayfsi oto ovpnépacua auvtd sivon 6T, oF
TEPIRTOGELS OTOIC 1) SR EV TPOKEUEV®D, Eivar B2p0 THNG TO av 01 QOPOADYIKEG KO/ O1
Sarxtikée apyés Oa Swéoydyouov épevve Aoywm pn kataPorri pdpov eicodfuatog N Adye
andmg otov topéa ov PITA. Te moAAEg mepwTOoe, 1) and otov Topia Tov OIIA (Mo n
nn ovaypagr Goporoyntémv mpafewy) cuvdietal Pe oI oTov Topéd TG QOpPoloYing
£1608MHOTOG (To1 TN pn SNA@GT) POPOROYNTEOL E1GOAHUATOC).

61.  Edv hoyiloviav Oha 1o peteyevéotepa péTpa TV apYdv ¢ EQUppoyn tov dikaiov g
‘Evwong amibg ket povo Aoy tov toyeiov yeyovotog 0t kiviinke Soducasio Epgvveg Moyw
un xeteforng pépov ewwodpatog i Aéyo pn xataforfic OIIA, tovto da aviéfave oty
npopvedsion voporoyin 1ov Axastpiov (30).

62.  Tovto d16tL, TphTov, Ta kpdtn puén dev £xovy OKOTG VoL EQUPPOTOVY TO dIKULO TG
‘Evaong 6tov ekdidovv mpdtelg emPoric @opov sicodipatog. ObTe emiong amookorsl N
vopoesio ylo T POPOrDYia £160NPATOG BTNV EKTANPOGT] VEOYPEOCEMY OV AMOPPEOLVY
amd 10 dixano g Tvaang, odid avridétug vnayetal, dmog extébnke ota onpeio 38 ex. ToOv
TOPOVCHY TPOTAGEWY, TTHV EPHOSOTNTE TV KPUThY UEADY.
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63,  Asdtepov, o1 efvikol KavOveg GYETIKE HE TN QOpOAOYIa S100SMLOTOG EMBIDKOVY, ord
m @ooT Toug, GALOVG ororolg and sxetvoug Tov dikaiov Tng ’Evmcmg O un'oxpa(bcstg OV
vréyovy T KpaTn nékn Pdosl Tov apbpov 325 ZAEE dcov apopd toug idwoug nopovs g
Evcoc'qr; LoHOVY HEV Yo OXo o £6VIKG VOUOBETMATA NE TA OTOI0 EKIANPOVOVTOL 01 £V AGYO
vroypedoel; (31). Qotdsco, oL gpopor e1003MNaTog dsv amotehodv Topoug g Evaong, aild
TOV KPUTOV LEADY,

64. Tpitov, pe ckaipeon 10 mopdyoyo 6ikoio mov pvnuovedstol 6To onueio 39 Tov
TOPOVCHOV TPOTAGEMYV, dev Vdpyovv e1dikég Suatdiels Tov dkoiov g Evwong mov hitmovv
Tov TOpé TNg popoloyiag swwodnuatos. Asv Qo fitav obte svhdymg mpoPhéyipo ovte and
Asrroupyikiic andyemg avaykaio va Osopifel 6Tt ta éppeco anoteAopato mov propsl v
gy vopoeoia yio tov OITA eni ng vopodectag v ) poporoyia e100dpuuTog apkody Yo
voL yivel dgktd 6T gpoppoletan to dikeo ™ Evaong, xatd v évvow tov dpdpov 51,
rophypapog 1, 1ov Xdpn.

65. Z& mepinToon Tov Ta Tuxdv éppeco. amoteéoiate g vopodsoiug yia tov OITA eni
¢ vopoBeaiog yw Tn gopoioyia si0odnuatog apxodoay v va dswpnBel 6T ua nepintmao
gpmintel oto nedio epoppoyfc 1ov dkalov g ‘Evaong, tovto Bo xubioTovos TpoKTiKa
QAVEQIKTO TOV TPOGOIOPIOUS TOV AlY@V evUmOpsvavtov TOpémv g vopobsciog yuwt
poporoyie coodfpotog oL onolol Kpivoviel omoxisioTikd Pdoer tov £Bvikov dukaiov.
Eduwotepa, 1 un oveypeen mpdlsomv nov vaokeiviar ae OIMA cvpPadiCer xard kovova
gppuesa pe m un MNiwon £66dmv mov Aapfavovial vrdym ywe Ty emPorny @opov
g1oodnpatoc. Zovends, To0T0 Ho vIovOpEvE eV TEAEL TNV evamopsivace enl Tov mapdviog
atadiov sEéhbng tov dikaiov g ‘Evoong apuodidotnte tov Kpotdv pehd@v yuo ™y Guesn
(poporoyia.

66. Kotd ocvvérew, Sev spoppdletar to dikeo g Eveong, xatd mv évvol tov
GpBpov 51, mapdypagog 1, tov Xdpin, Otav ywr vy £xdoon wpaEng emPolng @opov
gicodfpatog ypNoIonootvIaL anodeifag mov ouvekéynouv oto mhaiow Swdikaciug
gpevvag yio adiknueta wov oyetifovion pe tov GIIA.

67. Onwg opbdg emofuuve mpdopute o yevikdg awsayyerdag H, Saugmandsgard Oe,
10010 Sgv onpaivel Opmg OTL VIdPROVY Kevd oty Tpoctecio twv depslindoy Sikwiopdroy
tav Toamt®@v e Evoone. O moliteg avtol efaxolondoiv va €xovy ot S1d8s01) Toug, 6cov
apopd. 1 PePaimon opov glcodpatog, o gBvika Evduco Ponbnipota Kot péoo YL Ty
GoKkNoN TV eOVikOV Bepeitnddv SikouopdToy Tovg ka, otay e&aviinbody ta ev Aoye péoa,
Exovv Suvardtnta npocyuyng evomov tov EAAA (32).

3.  Evéiguesoo counépacpa

68. Ev katexheldr, cvprepaivetar 6t o Xdping dev £xer xod dAnv soapuoyf. Kota
cuvénsia, 10 Awastiplo dev sivan appédwo va amopaviel emi tov vrofindsichv cnthoLov
TPOIKAGTIKAG OTOPAGENG.

VII. Emkovpixic: Kat’ oveoiav ektipnon Tov apodikastikoy epoTHRETOS

69.  T& mepintoch oV 70 AKeoTPo EVTOVTOG Kpivel £auTd apudtio kot aropaviel Ot
oy nepinToon e PePainens popov si1oedfpatos, epopudlete dikaio g Evwong, 1o Hof
van Cassatie (Avdtoto Akvpotikd Awkeompo) (nrel ev apoxksypéve Kot 0VGIOY v
Sieukpviafei av avoPaiver oto dpbpo 47 tov Xapt 1 xpnion mapavopmg Kinbewohv
omodsifev M av 1 Sdtaln outi emrpéner ™ otdbuion ond 1o ebvikd SikacTipro.
Ewdwcéaepa, to Hof van Cassatie (Avdytate Axvpwikd Awactipro) (ntei, oto Thaico avto,
v Srevkpivicfoty cuvagn xmpia ™g enopacts WebMindLicenses (33).
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70.  H ardpaon WebMindLicenses siye g avukeipevo v anaition 611 1a anodeikTikd
otorgei ota onoin oTnpPileTol emdeaon oL CUVIGTG eQappoY Tov dikaiou g Eveong
(o1 ovykekpipévn mepintocn i fePaioon GIIA) Sev npéner vin £xovv cvAkeysl katd Tpdno o
onoloc mpooParier Ta dwendpate mov Swoporiler o dlkoo avtd xai, £ikoTEPO, O
Xdprng (34).

71.  Zovapde, 10 Awootipwo £kpive OTL T w¢ Gve onaitnon Kevomoleiton ov 1o
SucaoTiipo mov smAapPivetar TG TPosPLYNG Katd ¢ &v Adywm mpdéng emPoing siven
apuodio voo ehfyEel av 1o amodeknikd otoygeln ote omole omnpiletar n mpaln vt
CUVEAEYIIGAY TNPOVLEVEY TV Sikauopdtoay 1o orole syyvdtar to dikaio ¢ Evaong (35).

72.  Emopévag, omyv andéopacny WebMindLicenses, 1o Awootipie amhdg xpwve OTL T0
gBviké Sicaotipio mpérel va eEeTd6El TO oYYV G v AbYm amodsikTikyg Swdikaciog.
Avudétag, mapd 10 6ca vrosmpilovy o avaipeseiovies, and TV kpion auvt dev mpoxdRTEL
av 1 mapdPucn 610 mAaicwo g amodeiknkis Sodikasing cuvendysTal auTodiKaing My
QAROYOPELGT THE YPNIOTG TOV anodanikdy ororeinv i av 1o ebvicd dikaotrplo Shvatu v
TPUYHOTOTONGEL GTAOLIOT.

73. Zwo wieico autd, smonpaivetol kot apyés 0t to dikao g ‘Eveong dev apofiéne
KOVOVEG GYETIKG [te Ty arodeiktia) dwdkaoie kol n gpion 1@V omodeicTikoy oTolyslny
o710 TAMtiG10 THV TowikhY dtiewy otov Topéa tov OITA Kai, ©¢ ek ToVTOV, To ALdi0 qUTO
vRGYETON, KAt apyiy, ST apuodotnte Tov Kpatdv uekdv (36). Eropévag, o1 wdwasisg
7oV spapudlovial i Ty mowvikh SiwEn tov ropapdoswv ctov topéa tov OIIA eprirTovv
ot Swdwootkn ko Gsopikn avtovopin tov kpatdv pehdv. To 0w wyder moAle de
udihov doov apopd ™ xpfion anodeibeav yia ™ PePuinon tov popov eicedipatog, dTav
oTéC cuveléynoav Katd T Sidpkewe Staducacicg EpEvvEG Y AOIKNIATO CYETIKA pPE TOV
QIIA.

74.  Qo16c0, N &v Adye avtovopic mepopiletal, xatd v sgoppoy Tov ducaion g
‘Evoong, and to Bspshiddn Sikadpate kot ™y apyf T avakoyedmiag, kedog ka and TG
apyéc e wwoduvapiug ko ¢ arotehecnoTikoTnTag (37).

75.  Yaé 1o mpicpa tev mposkieBéviwv, dev wpokdmIEL MAviwg OTL oL apxis MG
wodvvapiog kau T omotehsopatikdTnTag amoxkeiovv T otduion axd 10 E6VIKO
SKOGTAPIO OE NEPINTMCT OV Yivel SexTd OTL 10YDEL UMAYOPELST) YPAGTG TOV UTOSEIKTIKOV
GTOLYEIWY,

76,  Ovte gpoxinter 61t nposBiiiovian Bepeiddn dwcabpeta. To Gpbpo 47 tov Xdapm
Sev cvvendyston cwTodiKaing THY ATayOPEVOT) YPNOTG TOV CTROSEIKTIKAY GTOVEimV.

77.  'Hdn mpw and mv EvapEn 1ox00og tov Xdptn, kel otnpldpsvo o vopoioyio Tov
Evpomaixod Akactnpiov tov Aaopdtoy ov Avipdnov (38), 10 Awastimo anepdven
ém, kat’ apyAv xou in abstracto, dev amokieisTol T0 Tapuderto amddsEng nov £xgL omokTnOel
TOPOVOR®S, dAAG evandketal otov edvikd SkacTy vo. eKTIACEL Ta KTNBEVTO. onodeIkTIKd
atoyeiu (39).

78. O osoacuds tov Bepehindov Saopdtoy emTuyydvetar Kot PEATICTO TPOTO He TV
katd nepimtoon e&dtaon ™mg avehoykdmrag g enépfacng, 6mwng tovo cupfeiver oto
mhaico g otadrieng and ta edvikd dwaatipu (eail mupabdeiypatt Pdoer Tov Pelyikov
poporoytcod Avrykov). To Akaotiipio £xer, 6To mhaico avtd, anoeuvisl, ot vrdheon mov
apOPOvsE THY KOTGPTIGT) KUTAAOYOL SESOUEVOY TPOSWTIKOD YOPUKTAPA HE OKOMO TNV
giampatn 100 Popov, 61t o eBvikd dikacTipit opeilovy va soxpBhdvouy KaTd TEPITTHON
av T oTovgEid Tt onota cuvryopodv urép g Umaping Bepitod svpgépovtog Yoo MV
evBexdIleVvn EUMOTEVTIKOTNTE TOU  EKAOTOTE SN0V  KATGAOYOU VUREPLOYVOVY  TOD
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CUPQEEPOVTOC OTNY TPOCTAGIN TV SIKAONATOV TOV 1M (40).

79. e MepIGGELS OTMG 1) ELINAYY EV TPOKEIWEVED, TO EBVIKG SIKEGTIPIO TPENEL, KUTE TNV
mpoyuatonoinon ™G Kotd mepintmon otédmong, va hapPhver vrdyn mow Sdatedn
apopovos M mopdPoon ko woww frav 1 woWwINTe TG mopdfacns. Tuvvapds, TPETEL £V
npokewéve vo, cvvektpundet n moepovsie Békyov Swaot Katd TV KATQoEST TV
anodektnkdy otoysiov and Tov AovEepfoupyivd SkaoTi), APEYHO OV EVOEXOMEVES
cuverdyetal 6Tt N rapdfacn ouTh aeopd «povoy T Zuvinin Maevelois, xwpic ve covioTd
awtodikaing napifucn Tov dpdpov 7 tov Xdapt.

80. Tuvemdg, dev ovtifaiverl oto Gpbpo 47 tov Xdptn eBvik) pofuon xatd v onolw
£8viKd SKOGTHPLO T0 Onoio Kahsitat va anopavlei av emtpénetan va yproyonombel yie
BePaiwon eépov cicodfpatog anodeiktkd croryeio mov anokTAbnke katd mopopiast Tov
Skaiov g Bvaong, oto mhaicio Swudikasig Epevvag yur oSkt ov syetifovio ue tov
OTIA, ogelker ve wpaypatonomioer otdbmon, Aupdvovias oto mhaico oautd vmoym
TPOTIGTOG TV TOWINT TG Tapdfaocng.

VIIL Hpérocy

81. Kurbmv tov avotépo eKTINRCEOY, TPOTEVD 061000 010 AKaoTAPLo Vo, Kpivel santd
ovVOpROSI0 Vo, amevTHoEL 6To Tpodikaotikd epdnpe wov vaéfade to Hof van Cassatie
(Avdtoro AkvpoTicéd Awaatipo, Békyo).

1 Téooc 100 ApOTOTHIOV: 1 YEPHAVIKT,

2 B, eni mapodeiypaty, thv avdioor tov Bundesverfassungsgericht (Opoomoviakod
SovraypaTked Atcastnpiov, Opoorovducl Anpoicparia g I'eppoviag, oto e&ng: BVerfG),
ambpact e 24ng Anpihiov 2013, Antiterrordatei [avritpopoxpatkd apyeio] (1 BVR 1215/07,
BVerfGE 133, 277, ECLTI:DE:BVerfG:2013:rs20130424.1bvr121507, onpeio 91).

3 Amdeaon g 26mg DePpovapiov 2013, Akerberg Fransson (C-617/10, EU:C:2013:105),

4 Bh. petofd dhhav, soxdrog, arndpacn g 28ng Moptiov 2019, Verlezza x.hx. (C-487/17 £ag
C-489/17, EU:C:2019:270, oxéyr 29 Kal eKel pvnpoveDdUEVT) VOROAOYIR).

5  Eoytog, omopdosg g 11ng Maptiov 2008, Jager (C-420/06, EU:C:2008:152, oxéyn 46),
™g 8n¢ Agkepfpiov 2011, Banco Bilbao Vizcaya Argentaria (C-157/10, EU:C:2011:813,

oréyn 18), ko g 28ng DePpovapiov 2013, Petersen ko Petersen (C-544/11, EU:C:2013:124,
oréyn 23).

6  Amdpuo Mg 22ag Oxteppiov 2013, Sabou (C-276/12, EU:C:2013:678, okéyn 25), mov
CUVIUOOETOL HE TI POTACELS POV 6Ty 101 vrobeon (EU:C:2013:370, onpsio 34).
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7 Amogpdosi g 26ng Peppovapiov 2013, Akerberg Fransson (C-617/10, EU:C:2013:105,
ckéyn 19), Te 307g Anpihiov 2014, Pfleger . (C-390/12, EU:C:2014:281, oxéyn 33), g 271
Moptiov 2014, Torralbo Marcos (C-265/13, EU:C:2014:187, oxéyn 29), g 6mg Oxtappiov 2015,
Delvigne (C-650/13, EU:C:2015:648, oxéyn 26), tg 30vg lovviov 2016, Toma ko1 Biroul
Executorului Judecitoresc Horatiu-Vasile Cruduleci (C-205/15, EU:C:2016:499, oxéyn 23), xor
g 8ng AskepPpiov 2016, Eurosaneamientos k.in. (C-532/15 xou C-538/15, EU:C.2016:932,
oKEYT 52).

8 Zxéyn 11 ¢ altnong Tpodikaa TG OT0QECENS,.

9 Obnyia 77/799/EOK tov Zupfoviiov, g 19ng AexepPpiov 1977, nepl e anoPaiog
GUVSpoLtHC TV appodiov apydv TV Kpatdv Leddv oTov Topéa tav apéowv gopav (EE £10. éxd.
09/001, 5. 86), 1 omoio ev T® pswéﬁ KaTopyhenke axd Ty 0dnyia 2011/16/EE tov Zvpfoviiov,
™¢ 15ng CDaBpovapmou 2011, oyenikd pe ) SLOIKNTIKT CUVEPYUGLO OTOV ‘topéa ™mg (popoloyiag <ol
pe Ty |ca1:ap'y11rn me obmfuxg 77/799/EOK (EE 2011, L 64, o. 1) BA. oyetucds, eni mupadeiypatt,
T1g exkpepeic vrobicelg C-245/19, Etat du Grand—duchu de Luxembourg, ka C-246/19, Etat du
Grand-duché de Luxembourg.

10 Bh., mAgov, odnyia 2014/41/EE tov Evponaikot Kowopoviiov kar tov Zupfovkiov, e 3ng
Ampidiov 2014, wepi e svpomuiKhg svToing Epevvag o TowIKES vrobiaelg (EE 2014, L 130,
c. 1)

11 Odnyio 2011/96/EE tov Zvpfoviiov, g 301ic NoguBpiov 2011, oyetikd pe 10 Kowo
PoporoYId KabEoThG TO 0molo WydEL Y10 Tig PN TPIKES Kon T1g Buyatpikés sToupieg SuupopeTKGY
kpatav pehdv (EE 2011, L 345, ¢. 8).

12 Obnyio 2009/133/EK tov ZupPoviiov, g 19n¢ Oxtwppion 2009, sxetikd ue to xowo
POPOROYIKD KABECTAC TO EPUPLOTTED GTIC CUYYWOVEVGELS, SINOTAGELS, HEPIKES DINGTATELC,
E16(POPES EVEPYNTIKOD Kal aVIAAARYEC HETOXHV TTOV 0LPOPADY ETUIPIES DINPOPETIKAV KPATOV PEADY
kafhe kar pe 1 PETOPOPA TS Katastatikng E3pac g SE v ag SCE and v kpatog péAog oF
arro (EE 2009, L 310, 0. 34).

13 Odnyle 2003/49/EK tov ZopPovkiov, mg 3ng lovviov 2003, yia mv kobiépmnon kowoy
GUOTHPATOC POPOAIYNONG TV TOKMV KO TRV SIKMOPATOY IOV Ketadrioviar petadd
ovvdedspévav etonpudy Srapopetikey kputdv perdv (EE 2003, L 157, 6. 49).

14 OB8nylo (EE) 2016/1164 10v ZupPoviiov, g 12n¢ loviiou 2016, yio ) Oéomon kavovey
KATE TPOKTIKGY GOPOUTOPUYNC TOV £XOVV ALECT] EMTTMOT 0T AEITOVPYiX T1G ECWTEPLKIG wyopds
(EE 20106, L 193, 5. 1).
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15 Amoepdoeig g 7ng ZemtepPpiov 2004, Manninen (C-319/02, EU:C:2004:484, axéyn 19),
¢ 251 Oxteppiov 2007, Porto Antico di Genova (C-427/05, EU:C:2007:630, okéyn 10), ko,
£0y0T0C, TNG 19N¢ AekepBpiov 2018, Cadeddu (C-667/17, EU:C:2018:1036, oxéyn 15).

16  Odnyla 2006/112/EK tov Zuppoviiov, mc 28n¢c NogpPpiov 2006, oyenikd pe 10 KO1VO
cuom o popov wposTiféuevn; aivg (EE 2006, L 347, 0. 1) evtobtolg, kath tov ypdvo tEhecns
™me ¢AveIda g andng otov touéa tov PITA wov omotehel aviikeipevo TV VX e&étac
vrobéoewnv ioyve axdpn 1 £xrn odnyio 77/388/EOK tov Zupfoviiov, tng 17n¢ Maiov 1977, wepi
EVUPPOVIGE®MG TV VOPOHEGIHY TV KPUTOV HERGDY, TV OYETIKAY UE TOUE POPOVE KHKAOL
gpyucLdv — Kowd ot gdpov tposTifespivings asiug: opowdpopen popoioyum Paoy (EE €b.
éKd. 09/001, . 49).

17 Amogbiosig Tng 26ng GeBpovepiov 2013, Akerberg Fransson (C-617/10, EU:C:2013:103,
oxéyn 25), e 20Mg Maptiov 2018, Menci (C-524/15, EU:C:2018:197, oxéyn 18), kon g 21n¢
Noeuppiov 2018, Fontana (C-048/16, EU:C:2018:932, oxéyn 33).

18  Andeuon e 17ng AekepPpiov 2015, WebMindLicenses (C-419/14, EU:C:2015:832,
oxéym 67). B, mpotdoeig tov yevikod swoayyeiéa M. Bobek oty vadbeson Ispas (C-298/16,
EU:C:2017:650, onueio 52).

19  Amopdaoce g 26mg @sppovapiov 2013, Akerberg Fransson (C-617/10, EU:C:2013:105,
okéyelg 26 kol 27), g S Anpiaiov 2017, Orst xar Baldetti (C-217/15 ko C-350/15,
EU:C:2017:264, okéym 16), ke g 207¢ Maptiov 2018, Menei (C-524/15, EU:C:2018:197,
okéym 21).

20  BA. mpotaosig tou yevikold eicayyeréa Y, Bot oty vndbeon Ognyanov (C-554/14,
EU:C:2016:319, onueio 121).

21  Amdepaon g 27ng Malov 2014, Spasic (C-129/14 PPU, EU:C:2014:586, oxéyn 76).

22 Amdoaon g 26mg PePpovapiov 2013, Akerberg Fransson (C-617/10, EU:C:2013;105,
arkéwyn 27).

23 B amdoacn g 265 Peppovepiov 2013, Akerberg Fransson (C-617/10, EU:C:2013:105,
okeyn 28).
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24 Amdeoaon g 17ng lavovapiov 2019, Dzivev k. An. (C-310/16, EU:C:2019:30, Swetaktikd kot
okéyelg 39 kal 41).

25  Amogdaoeig ™¢ Sng lovviov 2018, Kolev k.An. (C-612/15, EU:C:2018:392, okéym 71), ka1
mg 17ng lavovapion 2019, Dzivev k.. (C-310/16, EU:C:2019:30, oxéyn 33).

26 B\ amdpacn tov EAAA ¢ 1 Ong ZentepPpiov 2010, McFarlane katé Iphavdiog
(CE:ECHR:2010:0910TUD003133306, § 143), exi tov apbpov 6, napdypogog 1, tng EXAA.

27 B, petald dhhov, aroedosic g 12nc Defpovapiov 2009, Klarenberg (C-466/07,
EU:C:2009:85, okéym 27), xan ¢ 6m¢ Oxtofpiov 2015, Capoda Import-Export (C-354/14,
EU:C:2015:658, oxeyn 25).

28  Amogdaosi g 6ng Maptiov 2014, Siragusa (C-206/13, EU:C:2014:126, ckéyn 24), Tn¢
10ng IovAiov 2014, Julian Herndndez x.An. (C-198/13, EU:C:2014:2055, okéyn 34), xon g ong
Oxtofpiov 2016, Paoletti k.m. (C-218/15, EU:C:2016:748, oxéym 14)° BL., eoydirmg, mpotaceig
1OV YEVIKOD SlouyyeAda H. Saugmandsgaard @e oty vrddeon Associacdo Sindical dos Juizes
Portugueses (C-64/16, EU:C:2017:395, onueio 43, vroonueimon 36), kubbg ko Tov yeviKov
awsayyeréo M. Bobek omv vréeon Ispas (C-298/16, EU.C:2017:650, onueio 45) 1, ya vo. 0
Béom pe T Sotommaon rov ypnoiponcince 10 Bundesverfassungsgericht [Oposmovdwid
Toviaypanikd Aaotiplo] og endvinon oty ondeacn Akerberg Fransson: «yio vo. OsmpnBet 6mt
16 KpdTn pékn dsopedoveo and to. fepeid@on dikadpete g Evponaixng Evaong mov
katoyupdvovinl otov Xaptn tov Bepshiodov Aikauwpdtav Sev apkel 1) oTowGONTOTE LOPPTS
avTikeeviky odvdeon [eBvuaic] pidmong amidg Kot pévo jLs To anpTuivo mEdio Epapuoyng Tov
Sikaion g Eveong N 1 nEAevon Gpiyii TPoyRaTIKOY AmOTEASCGUG IOV GTO dIKoL0 avTdy,
BVerfG, andpoon g 24ng Arxpidion 2013, Antiterrordatel [avnizpopoxpatikd apyeio] (1 BVR
1215/07, BVerfGE 133, 277, ECLI:DE:BVer{G;2013:r520130424.1bvr121507, onusio 91).

29  Amogdosic g 6ng Maptiov 2014, Siragusa (C-206/13, EU:C:2014:126, oxéyn 25), kot g
10m¢ Tovhiov 2014, Julian Hernandez i s, (C-198/13, EU:C:2014:2055, oxéyn 37), xabbg kat,
eaXGT®G, didtodn e g Zentepfpiov 2017, Demarchi Gino kot Garavaldi (C-177/17 ke C-
178/17, EU:C:2017:656, créyrn 20).

30  Amoopdocew g 6mg Maptiov 2014, Siragusa (C-206/13, EU:C:2014:126, oxéyn 24), tng
10m¢ IovAiov 2014, Julidn Hernandez k.An. (C-198/13, EU:C:2014:2055, oxéyn 34), o g 6ng
Oxzofpiov 2016, Paoletti k.Ar. (C-218/15, EU.C:2016:748, oxéym 14).

31 Tlpotdoeig tov yevikod ewcayyeréa M. Bobek oty vrdBeon Ispas (C-298/16,
EU:C:2017:650, onpeia 26 £wg 65) kal oy vaddeon Dzivev kAanr. (C-310/16, EU:C:2018:623,

onpeio 68).
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32 TIpotdoeig 1ov yeviko¥ srooyyerén H. Saugmandsgaard @e oty vadeon Emiponn xata
Ovyyapiog (Sucaubpore smkapmiog exi yempyikody yaubv) (C-235/17, EU.C:2018:971,
onpeio 109).

33 Ambpoon g 17ng Askepppiov 2015, WebMindLicenses (C-419/14, EU:C:2015:332,
ordyerg 86 g 89),

34 Bh. ardooon g 17ng AskepPpiov 2015, WebMindLicenses (C-419/14, EU:C:2015:832,
oicéyn 87).

35 Ambpaon g 17ng Aexepfpiov 2015, WebMindLicenses (C-419/14, EU:C:2015:832,

oréym 88).

36 Bk arnopdosg g 17mg Aecepfpiov 2015, WebMindLicenses (C-419/14, EU:C:2015:832,
oxéym 65), g 2ag Maiov 2018, Scialdone (C-574/15, EU:C:2018:295, oréyn 25), kot mg 17m¢
Tavovapiov 2019, Dzivev k.Ar. (C-310/16, EU:C:2019:30, oxéyr 24).

37 TIpPh. amogpéoel tng 20g Mafov 2018, Scialdone (C-574/15, EUC:2018:295, okéyn 29),
xat e 1 7n¢ Ievovapiov 2019, Dzivev kA, (C-310/16, EU:C:2019:30, oxéym 30).

38  Amopdoeg tov EAAA mg 18ng Maptiov 1997, Mantovanelli xatd oAl ieg
{(CE:ECHR:1997:0318JUD002149793, § 33 wa1 34}, xa1 g 25n¢ Muptiov 1999, Pélissier kan
Sassi kord ['eAriog (CE:ECHR:1999:0325]UD002544494, § 45).

39 Bh. andeaon mg 10ng Anpihiov 2003, Steffensen (C-276/01, EU:C:2003:228, oxéym 75).

40  Amdgoon e 270 Zemtepfpiov 2017, Puskar (C-73/16, EU:C:2017:725, oxeyn 97).
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ATIOGAZH TOY AIKAXTHPIOY (8edtepo tpnpa)

™ms 27mg ZentepBpiov 2017 (*)

«I1podwaotici) napasopnt) — Xdpmng tov Ocpehimdbv Aawpdtov mg Evporaikig
FEvoong — Apdpa 7, 8 kar 47 — Odnyyia 95/46/EK - ApBpa 1, 7 kan 13 — EneEepyasia
dedopsvarv npocumkol yepaktipe — ApBpo 4, tapaypaeos 3, ZEE - Katdption xatahdyov
Sedopsvav mposomkoy xapaxtipa — Avnikeipevo — EionpaEn tou edpov — KaromoAéunon
NG POPOOIEPLYHC — AtkaoTikdg EAeyyos — [lpoatacia Tav Bepchiwddv ehevdeprdy Km
dwawpdtov — EEapmnon g Sikaatiki|g Tpospuyrig ard Tnv anoitnon va Exel vrofinbel
Tporyoupevn SounTichy £votacn — [Moapudektd Tov gv Adym KaTaAdyou Mg ¢modeIKTIKoD
pécov — IIpotimobiceag voppng sregepyaciog ded3optvov TPOCHOTUKOD LOPEKTIPO —
Exmipwon Epyov dnpociov cop@ipoviog ¢nd tov vrebbuvo g erelepyociocy

Sty vrdBeom C-73/16,

Ue avikeipevo aitnon apodwkootikig amdeuong duvapet touv apbpov 267 EAEE, mov
vnéfare to Najvys$i sid Slovenskej republiky (Avdrtaro Awgotipw g Zhofakikig
Anpoxpatiog) pe amdpacn g Ing OePpovapiov 2016, n onoia aepmibe oto Atkaonplo
ot 10 OsPpovapiov 2016, oto mheioto g dikng

Peter Puskar

Koté

Finanéné riaditel’stvo Slovenskej republiky,

Kriminalny Orad finanénej spravy,

TO AIKAZTHPIO (8evtepo tunpa),

ovykeipevo omd tovg M. IleSig, mpdedpo tunuotog, A. Prechal, A. Rosas (ewonymm),
C. Toader xau E. Jaraditinas, Sixootéc,

yevikn ewoayyeriéos: J. Kokott
yvpoppotéas: M. Aleksejev, doumtikde vraiinioc,

Eyoviag VoYM TV Eyypapn dwdwooie kol KOTOTmY ™ £n’ akpoathpion cvlnmmong mg
16m¢ PePpovapiov 2017,

rapPdvovrag vmoyn Tig TAPUINPRGES Tow VREPaAaY:

— o P. Puskér, sxknpocomotpevog and tov M. Mandzak, advokat,

— n ZhoPaxikn KvBépynon, exnpocorodpevn ard v B. Ricziova,

- n Toexu Kupépynon, eknposwrodievn omd tovg M. Smolek ko J. VI4&il,

- 1 leraviki KoBépvnon, exnpocwrovpevn and v M. J. Garcia-Valdecasas Dorrego,

- 1 Itadaxn KuBépvnon, skmpocomotpevn and v G. Palmieri, enucovpodpevn amod tov
P. Gentili, avvocato dello Stato,
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- n Mokwvikn Kvpépymon, exmposorodpsvn and tov B. Majezyna,

- n Fvporaixy Emtpornf, exnpocwmmovpevn and tovg H. Krimer, A. Tokar xat
H. Kranenhorg, ‘

opod Groves T YeViKT ewsoyyeréa oV avERTLEE TIG TPOTACEL; TG KOG Th GUVESpLAsT) TS
300 Moprtiov 2017,

£xdide1 v axdrovdn
Arbdpoon

] H aitnon npodikuctikig arndpaong apopd Thv spunveia tov dpbpav 7, 8 xur 47 1ou Xapt
tov @gpehnddv Awmopdrov g Evpenaikrc Evaoong (610 ££1¢: Xapng), Tov apbpov 1,
roplypaoog 1, Tov dpdpov 7, otorysio £, kot Tov apBpov 13, mopdypagog 1, otoyeia £ xat
ot’, e odnylag 95/46/EK tov Evponraikod Kowofoviiov kar tov Xoufovhiov, mg 24ng
Oxtofpiov 1995, yia Ty APOCTUSIE TOV QUOIKOV TPOGORMY Evavil g emelepyuciog
dedOpPEVOV TPOGOTIKOD YOPEKTIPO KUt Y TV A£06epN Kuihopopin Tav Sedopévav avtov
(EE 1995, L 281, o.31), xaBdg wom tov apbpov 4, mopaypagog3, XEE km tov
apOpov 267 EAEE.

2 H aitnen avt vroPifbnke oto whaicw Eviumg dwgopdg petadd, apevdg, Tov Peter Puskar,
Ko, a@etépov, e Finanéné riaditel’stvo Slovenskej republiky (died0vven owovopikdv ng
Lhofakucne Anpokportics, oto e&ng: dedbuvon owovoukdy) kel tov Kriminalny irad
finanénej spravy {ypogsio g poporoyucig dwoiknong yu tr dlwén tov eykdfnatog), oyeTkd
jle Tpoopuyhy mov doxnoes o P. Pudkar {ntdviag va vmoypenBoliv ov vanpecies auTég v
SlorypGyovy 10 GVOpd 10V umd KOTAAOYO TPOCHAMY YopuKktnipiduevay and mm sisebduvon
OLKOVOMIKGV ()G «EIKOVIKOY TPOCHT®OVH, 0 omoiog xataptictnke and v tehevtain oto
mhaico g SioApoENg ToU POPOv KAl Y1 TNV EMKALPOTOINGY Tov Omoiov pepyvoldv M
Sievfuvon owovopucdy, 01 vRayOpsves o QLTHY Qoporoyikéc ummpeoisg kabdg Kat To
ypapeio g eopohoyikfic Swiknong yuwe ) diewén tov eykMipotog (oto s&ng: emipoyog
KUTAXOYOC).

To vopkéd whaicro

To dinoro e Evwong

3 To épbpo 1 g odylug 95/46 opiler ta s&nic:
«l.  Ta kpatn péin sacoparilovy, aoppavae pe Tig Satalec e naponsag odnyiag, v
nposTacic Tav 0epeinddy eEevfepuhY Katl IIKAUWUATOY TOV GVEIKOV TPOCHTOY, Kul WBing
e Wwotiichg Lwng, Evav g enclepynoiog SE30UEVOV TPOGHONIKOV YOPOKTHPA.
2. Ta wphin péhn dev pmopody va meplopilovy N vo amoyopebovy v ehedlepn

orhopopia tov dedopivav TPOcHTIKOD XUPUKTipa peTall TOV Kputhv neAdv yue Aoyoug
sovapelg e TNV TposTacin Tov efacpoliCeTor Suvdpel g Topaypapov 1.»

4 To apBpo 2 g ev Adyw odnyiag opiler T axoiovba:
«[Ma ToVG OKOTONE TG TRPOVGAS 0dNylag voohviat oG

a)  “dedopéva mMPOoHAKOD yapoxTipa”, KE6e TANPOPOPINt MOV OVAUPEPETAL OE QUGIKO
TPOGWRO TOV ONoioV 1 TAVTOTHTN Eivon yvwoth 1 umopel va efakpiPwdel (to npocumo
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OTO OMOL0 AVOQEPOVTOL TOL Ssaouava) WG npocwmo 0V 0molov T THUTHTNTO ;mopat Vit
eCaxpfwdei royiletar To npoawno EKELVO 7OV mropau Vo ﬂ:poc&opwtm, aueca M
gupeca, 16img Paost apdpod tawtdtntog i PAcer evog 1 TEPIOCOTEPDV GUYKEKPLUEVHY
sToEi®Y KoV YapakTNPilovy TV VEOGTAAN ToL and Quolkt, BloRoyike, Yoxohoyi,
OTKOVOLIKT}, MOALTIGTIKT 1] KOW®OVIKY Groyny’

B) “emefepyacin Sedopbvav mpocwmkov yopaxtipe” (emelepyocin), kdbe epyosie 6
GEPG EPYEOIDV TOV TPRYRRTOROOUVIOL P& 1] Ywpic T Bonbew wvtopgtonomuévay
Sadcacidv xa £papudlovial oe Sedoptva TPOoWTLKOY XUPUKTAPa, Omwe 1 GVvAdoyT,
n mtuxd)pncn, N opyGvoen, 1 oroBfKEoT), N TPOCOPUOYH M M Tpomonoinom, N
avwcmcm, N avainmon nlnpocpopubv Ul xpﬁo*n, 1 avamivwcn ne dwfifocn, n
Siddoon 1 kaBe &hin uop(pn 31(5.980‘1’]@, N evapuovion 1 0 cvvdoaondg, kabog kal To
heiSopa, n Saypaen 1§ n KetesTpoer

3)  “vmevBuvog g encepyasing”, T0 GUOIKS 1} VOUKS TPOCOTO, 1 MUOcW 0pxN, N
vanpecic N onowsdNrote dhhog popiag Tov pévog 1 amd kowob pe dikovs kaBopilet
TOVG OTOYOUG KoL ToV TpOTo TG enebepyaciog Tmv dedopévay TPOGHTIKOD JOPUKTHPA.
Ortav ot ot6¥01 kat o 1pomog TG encéepyeocing xabopiovrar and vopobetikég 1
KavovieTicee Sratalerg, e8vucés 1 kowoTikég, o vrevBuvog Tng enesepynciag 1) ta bl
KPLTAPLOL Y10 TOV OPIOHO TOV mopovy vo kaBopifovion amd 1o £8vikd 1 10 KOWOTIKO
dikaio

[...]»
5 To ép8po 3 g odnyiog 95/46, pe Titho «Iledio epappoynos, mpoprinel T €N

«l. O dmdlerc e ropodoag odnying eepapiélovial TNy CUTORATOROMUEVY, £V OA® 1
ev uépel, emelepyocin Sedopévov  mpocwmikod yupuktipe kefag koL oI pn
owtopotonompévy eneEepyacio rowwy dedopévav mov mepriopfdvoviar N npdraital va
nEPUANPBOVY GE apyEio.

2. O dwdleic ™g napovoag odnyicg dev epappolovion omy enstepyacia dedopévov
NPOCHTKOV YAPAKTTPOL:

- 1 omoie TpeypaTonoEiTol 610 Moo FPACTIPLOTHTMOV TOV JEV EUMITTOVY OTO TEdio
EPUPLOYNG TOV KOWOTIKOD dikaion, 6mmg o1 SpuoTnpotyteg o mpofAinoviol oTig
SratGéetg Tav tithov V ko VI tg Zevbikng ywe v Evponaixkn ‘Evoon kai, gv méon
TEPITOGEL, Gy snetepyacio dedopévav mov agopd ™ Snpoow acedksid, My chvixh
Gpuve, ™V aopdlele 10U Kpdtovg {(cuunepthauBavopéviig Kal TN OLKOVOMIKNG
gonuepiog 100, gpdoov N emekepyacia avth cvvdietar pe Bfpota ac@diclng Tov
KpATOUG) Kot Tig SpastnmOTNTES TOV Kpdtoug 68 Topelg 70V TOVIKOD SIKaio,

[...]»
6 To é4p8po 6 g odnyiac avtig opilet o eENg:
«l.  Ta kpam péhn npoPrémovy 611 Ta Je3opva IPOCHTKOD YOPAKTpa TPEREL
a) v veioTovto covvopn ket fsputh enelepyacia:
) va cvddéyovaon yio KaBoplopévong, Sapsic Kt VOULOUG oKomoDE Kot 7) NETAYEVETTEP
gnctepyocia toug va copfpalstor pe Ttoug okomeltg avtovg. H o petayevéotepn

enclepyacio ylo 1GTOPIKOVE, CSTATIOTIKONG 1 EMGTNHOVIKODG CKOTOUg Sev Bempeiton
oovuBipuctn spdcoy Te Kpd pékn mpofAérovy katdAinkeg eyyuioag

http://curia.europa.ew/juris/document/document_print.jst?docid=195046&text=&dir=... 21/10/2019
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¥)

5)

2.

Vo elvan Katd@Ania, cuvaen mpog 10 Bépa o Oy vrspPolikét oe Gygon pe Toug
GKOROVE Y10 TOVUG OTOLOVS GUAAEYOVTHL Kot vpicTavian sneepyooia

v, efvan axpiBi] ko, EpOGOV ¥PELALETOL, Vi EVANEPHVOVIAL TPENEL Vit AapPavova Sha,
10 £OhoYH pETPO DOTE dedopéva avapifi) ] AT GE 640N |E TOUG GKOTOVG Y100 TOUG
omofoue &xovv auileyel 1) vpiotavtol katémv ensfepyacia, vo Swyphpovral 1 va
dopddvovon

vg SwTnpodvion UE MOPPT] OV EMIPENEL TOV TPOGOIOPICNO T™E TEVTOTNIOG TOV
TPOCHIMY GTC OTOI0 AvapEpovTaL pdvo katd ) Sidpkeia reprddov mov dev vmepPoivet
NV QEOLITOVLEVY] Y10 TV ETTELEN TOV CKOTMV Y1t TOVG 0R0i0VG £x0vv cvideyel M Nna
tov¢ omoiovg apydtepa volotavion exséepyacic. Ta kplty péin mpofiémouvv
KATEAANAES EYYONOES Y16 To dedopéve TPOSHMKOD YAPUKTNPU KOV STnPodVIN
népav TG MEPLOSOV BTG Y10 6KOTONG LOTOPLCOVG, GTUTIGTIKOVE 1] ERLGTIHOVIKOVG,

Evaréwatar otov vmsvduvo e smelepyaciog va eluceakicer v thipnon g

Topoypipon 1.»

7 To apBpo 7 g ev Aoye odnyiag éxet wg e&ng:

«Ta kpirn pékn mpoprinovy om encéepyocio SedOPEVOV TPOGOTIKOD YUPAKTHPR LAOPEL VIl
yivetal povov edv:

o)

10 pboEMO 610 OTMOi0 ovapEpovTon T dedopéve £xel dhoer T pnT SuyKkaTddesn Tov
1

sivon amapoiTnT) Yt TV THPNCT €K TOL VOPOU UMOYPEMOEWS TOU DRXEVGHVOL TG
emekepyaciag 1

sivol amapaitn T o my exainpaaon épyov dnpociov cuppépoviog 1 eumtinToviog otV
doxnon dnposciag sEovoing mov £xer avatebel otov vrebBuvo g enclepyaciag 1) ooV
Tpito 6oV ONoio avakowdvovtol ¢ dedoptva 1)

sival omapaitnt) yw v exitevdn o0 £VVONOU CUUPEPOVIOG WOV EMMHKEL O
vrevBuvog g enebepyaatog 1 o Tpitog 1) 01 TPITOL GTOVG OMOIOUG AVAKOVAVOVTOL TU
Sedopéva, vid Tov Opo GTL eV TPOLYEL TO CUPPEPOY 1) Ta BepeA®dOY SrcandpaTa Kol ot
grefepisc tov mpoodITON OoTo onoie avopipovral T Oedopéve mov ypflouv
RPOCTAGING SUvapE Tov GpBpov 1, Tapdypapog 1, g mapovcag 0dmyiag.»

8 To ¢pBpo 10 g 0dnyiag 95/46 wpofrénet wa e€nc:

«Ta kpatny pékn apofhrémovy 6Tt 0 vasdbuvog g enelepyusiag 1) 0 EKTPOCWAGE TOV TPELEL
VoL TEPEYEL 6T0 TPOCHONO amd 10 omoio cLALEYoVTAL dedopéva oV T aPopoly TOVLE ICTOV
Tic mAnpogopieg mov amupBpcivin KATOTEP®, EKTOC €4v 10 TpdcwNO owtd £x£1 MdN
evnuepmbel oyetucd:

o)

B}

Y)

™MV THVTOTNTO. TOV VEVivor T emelepyaciog Ko, EvOSYOLEVIC, TOU EKTPOGHTOV
TOU"

TOVG, GKOTONE TG EXeEepyaciug yua Ty omoio poopifoviol Ta dsdopiva:

OTOIATOTE MEPULTEP® TANPOPOPIL, OTMG:

http://curia.europa.ew/juris/document/document_print.jsf?2docid=195046&text=&dir=...  21/10/2019
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9

10

http://curia.europa.cw/juris/document/document_print.jsf?docid=195046& text=&dir=...

- TOUC AMOSEKTEG T TIG KATNYOPIES ULOSEKTOV TWV SESOUEVOV,

10 KaTd REGOV 1) ToPOYN TOV dEdopsvmv eivon VIOXPE@TIK 1 )1, Kabbg Kol Tig
evBeyO peveg CUVETELEG TG BpVNSNE TUPOXNG TOLG,

- v tmepln Swondpatog mpdofoacng ota dsdopiva mov Te cpopody Kol
Sucand patog Nophwctg Tovg,

spdcov ou TANpoopics avtég sivon avaykeis, Yo TOV KOV SVVBNKOV VIO TIC

omoisg ouAAEyovial Ta dclopéve, hote va sEacpurileton n Bepirh snegepyacio Evavni
TV TPOGHOTOV OTO OMOI0 UvEPEPOVTOL To dedopéva.y

To &pBpo 11 ng 0dnyiag avtig opilel Ta eEAG:

«l.  Oav ta dsdopéva Sev &xovv curkeysl amd T0 TpdGHNO TO 0NOi0 KEOPOVY, TG KPATY
uéian apofhémovy o, subig ag xataxepndody ta Sedopéva 1, edv mpopAéncian avakoivaoy
TOUC GE TPITOLS, T0 apydTEpo Ketd v mpdtn avuxoivood Ttovg, o vaeddvvog g
emeEepyaciog | 0 SKTPOCOTOS TOV TPEREL VO MUPEYXEL GTO APOCWTO OTO omofo avupipovio
10, Sebouéva Tig £EAC TANpopopies, EXTdg edv To TPdoRTo GVTo £xel 7idN evjepwbel:

@) Y TouTdTa Tov LAevdivou g enelepyaciag kon, eviExOUEVEG, TOL EKTPOGHOITOV
o’

B)  1oug GrOTOVS TG exELEpynaing:
¥)  OmOWdATOTE MEPMITEP® TANPOPOPia, OTLMG:
- I KATNYOPIES TMV OYSTUCDY dedopévoy,
- TOVG ATOBEKTEG 1] TIC KATNYOPIEG AmOdEKTAV TV BEBOUEVMY,

- mv onoptn Sworbporog mpdofaong oTe dedopéva MOV TO MPOPOUY KU
Sikoudpatog H1dphuwarg Tove,

£POGOV 0L MANPOOOpPies ovTég sivar avaykoisg, A0yn eV adikdv auvbnkey vad Tig

omoieg curhéyovrar to dedoptve, Gote va ebacporileton ) Oguth enegepyacio Evav
TOV TPOGHTOV 61O OMOi0 ovapipovtal 0. dedouévo.

[...]»
To GpBpo 12 tng 16wag odvying opier Ta s&Ng:

«Ta kphrn péhn eyyvbvian ote apdoane ave oxota avapépovtal T dedopive To dikoimpo
va, Aappdvouy armé tov vievduvo g ereepyusiag:

o) ehevPepa Kal urepidpoTa, o ebhoye SeotiLate Kot ywpic vrepforiky koBuatépnon
n oamitvn:

mv emPePaimon o vrdpyel N O encéepyocin dedopévev mov TO REOPOTY
KoBHC Kot TANPOPOPIES, GYETIKG TOVAGYIGTOV [IE TOLUG GKOTOUE TNG eMEsEPYaciag,
Tic xotyopise Sedopivav vrd eneepyacia, T0Vg amodEKTES 1 TIG KOUINYOPIEC
anodEKTMOV GTI OMOLEG BVOKOIVAVOVTHL TO GECONEVE. 0UTA,

- 1 YVOOTOTOINGT, pe COANATO TpoT0, ToV Bedoptvay und enclepyacio Kabhg Kal
TV SBEGIPNEY TANPOPOPLBY GYETIKG pIE TNV TPOELLVET) [TOVG],

21/10/2019



CURIA - Documents Page 6 of 25

— My evUEP®ON OxeTIkE pe T doywky omy  omoin  otypiletar  kafe
gutopatomomuévn encepyacio Tov 0sdopéveov To OmMOlL GVAMEPOVIOL OTO
RPOCORO.  QVTE, TOVAGIOTOV oY  TEPITTOOT TOY  AUTOPLTOTONUEVIV
anopdoemv tov dpbpov 15, Tapaypogog 1,

By  xkatd mepintwan, ™ Sopbwon, ) dwypaen 1 1o KAeldwpe Twv dedoptviy TV onolmv
N easéepyacia dev sivan odupovn Tpog tig Shatdlelg g Tapodeug 0onyiag, Wing Aoyw
gAlmovg 1 avakplPoie xapukTHpa Ty Sedopévav:

¥) v xowomoinom o€ Tpitong, oTovg omoiovg Exovv uvekowwdel To dedopdve, kabe
S1opbwog, Swypapic 1 Ksildbdpatog tov devepyeitar ocdupuva pe to ororkeio p),
£pbsov TovTo dev elvor advvartov 1) dev mpolinoditel duoavaloyeg npoonadeiss.»

11 To apBpo 13, napdypagog 1, ™me odnylag 95/46 opilet 1 axdhovda:

«Ta xpbmy Wwekn umopodv vo mepopilovv pe vopoBetikd pérpa v gpféhew Tov
DROYPEDSEOV KoL Sikoopdtay mov mpoPlémovion ard mg dwrdgelg tov GpBpov 6,
rupbypapog 1, Tou Gpbpov 10, tov dpbpou 11, mapaypagog 1, kar tov dpbpwov 12 ko 21,
o1aV 0 TEPOPIoNOS avToC arateital Y T Swpdraln:

[.-]
v} TG INpOCIG aaPalsuiG

8 g rpdinumne, Siepedvneng, Suimictmong ko Jiméng mtapaPdceny Tov TowiKoD VOOV
1) g Seovtodoyivg TV VOROOETIKA KUTOXVPOUEVOY ENUYYEANATOY

£)  ONUEVTIKOD OIKOVOKOU 1| ¥PTUATOOIKOVOUKOD OUROEPOVIOG Kpdtovg PEAOVG 1 NG
Evporaikig Evaong, copnepiiapfavolévey Tov VOUGRATIKGOV, dTH0CIOVOIIKOV Kol
Poporoyiav BepdTov

ot}  omogTodg eAdyxov, smbedpnons 1 prdmoTikev Kadnévioy mov cuvéioviot, EGTO
KOL SUKGIPILKG, PE TNV GoKknNon dnuociag £E0Vciag OTIC REPINTMOCELS TOV GVAQEPOVIOL
G610 GTotyEia ¥), 8) ka1 £)

[...]»
12 To apBpo 14 g 0dnyiog 95/46 npoPrénel ta e€ng:

«Toe kpdTn pEA aveyvapilovy 610 TPOcmTo OT0 omoi0 ovapEpoviol Ta dedopeve To
ducaiopa:

o)  TOVAGYISTOV OTIG MEPIMTMOCELS TOV apdpov 7, oTorysin &) Kol 6T), VO OVTITAGOETAL avd
GO aTYpT], YO STTOKTIKOUE Kol vOLHOUE AdYoUg aYeTIKOUg e TNV TPOCATIKY TOV
kotdotaon, oy easfepyacio tov dedopévarv Tov 10 agopody, sxtds sav oty s6vikh
vopofBeoie opileton GAAmG. e TepinTmon wmokoymuévng aviitadng, ) enxséepyacio oev
pmopsi mAEOV va. apopd T deIOUEVO BVTE

[...]»

13 To apBpo 17, mapdypogog 1, g v Aoy® odnyyiag mpofisnst Ta sER¢:
«l.  Te kpitn péin epoffléinovy 611 0 vIeBBuvog TG enelepyaciag mpéret va Aappaver o
KATOMNAC TEYVIKE Kal opyuveTikd METpa Y THY mpoctacio amd tuyaio. N mopévoun

KataoTpogl), Tvyaio andiew, grhoimon, arayopseuévn Suwdoen v apocPaocn, wing eav 1)
smeEepyooia ovpnspihepfaver ko Swfifacn twv dedopévov pecom diktoov, Kl ond Kabe

http://curia.curopa.cw/juris/document/document_print.jsf?docid=195046&text=&dir=... 21/10/2019
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GAn popon abéping ensbepyociog SeSopévav TPOCWILICOD YOpaKTIPA.

Ta pétpa auth npéne vo sfaopolilovy, hepfavopévng voyn g Texvoroyikng e&eMing Kal
TOD KOGTOVS E£POPUOYHG TOvg, &minedo aoeolsiag uviAoyo TPOg TOUG KWODVOUG WOV
amoppEovy and v enclepyaciot KoL m gvoy v dE30EVEV TOL ETOAXDOVY TPOCTAGINS.»

14  To apBpo 22 g idwig 0dnyiog éxsl wg eENg:

«Me v empOraln eveyduevng dokneng dotntknic [mpocpuyigl, Wing evimov tng apxAs
gAEYYOD MOV avapEpeTor 61O GpBpo 28, mpoTod eminEBei SucasTiky apyn, Ta Kpdtn PEAT
npoPhémovy 611 kiBe mpdowmo éxer dikelwpe ve mpooeiysl evhmov dwacmpioy of
nepintoon reupaficsng Sikaopdiov xatoyvpopévay and 1y vk vopobesia mov

spapuoetal oty oxetik exséepyooio.n
15 To 6pbpo 94 100 Kavoviopot Aaducesicg tov Awostmpiov opifel o axérovba:

«ITanv tov Kepévow TV VMOPBUALOpEVOV 0T0 AlKOGTAPIO RPOMIKAGTIKAOY EPMINUATEY, 1)
aiTnon TPodKacTIKNG aTopdcens mepthapPavel:

o) ovvomTik] ékBson Tov aviiKepévov TG Sagophg, Kubbg Kal ToOV GXSTKOV
SOTMGTOREVTOV Amd TO HITODY SIKAGTHPIO TPOYUETIKOV TEPISTATIKDY 1], TOVAXYIGTOV,
£xceon TOV TPAYLATIKGOY GTOLEY 61a oola cTpifovTo T EPOTHHATY’

B)  to MEPEKOREVO TAV SUVITIKG EQPUPROCTEMY £V BpoKEEveD eBvikdy Swtdéeav xal,
svdsyopuévarg, Tn oxeTuch eBviky) vopohoyia:

¥) kB 10V Adyev Tov odfynoav To aitolv SikooTipo va vIoBdiel epoTMaTE WS
mPOC Y Spunvein N 10 KBpog opiopévav diatalemy Tov dikaiov g Eveong, kaddg
Ko TG KAT T1] YVOUY T0V 6XECENS Petal Tov S1eTdsemv auTdv Kol g EPUPUOCTERS
ot Sepopd e Kopuag dikrg sbvichg vopobeoiag.»

To aAofiaxixo dixeio

16  To ¢pdpo 19, maphypagog 3, Tov Tuvtdypatog g Anpoxperiag e ZioPakiag (oTo £€ig:
Toviaypa), to omoie meplwapBdvetar ote twiua II mov wthogopsitar «Bspehiddn
Sucodpato Ker shevdepieg tou avdpdrovr, npoPréme To ek

«Kabsvag &xs1 Sikolope mpostaciog and v nopdvopn cuAioyh kel dnpocicven 1 arhn
KOTAYPMON TV SESOUEVOV TPOCHTIKOD YUPRKTNPY TOU.»

17 To apfpo 46, mupbypopot 2 ke 4, Tov Zovedynotog £xsl og axohovdog:
«2. 'Onotoc woyvpiletar 6T oTepRnke TOV SKUIOPATOV TOU 06 ardgaon dnuocws apxis
propel va (nTiest om6 o dikasthpro va gAéyEet Tn vopupotna e £V AOYm andpaomg, extog

ov 0 vopog opitel Supopeticd. ILavtag, o EAeyyog TV ATOPAGEDY TOL APoPOLY Bepeliddn
Sucoid pato ko sheuBepisc dev propet va e&aipedel and  dikaodooia tov SkasTnPiov.

[...]

4. Ot 6pot ko 1 Sedkasic ™mg Sikastuas ket dhhng vopucig npocstasing kabopiloviar pe
VOLO.»

18 To &pBpo 3, mapdypagog 1, o vépown 92010 nepi Sroumuixdv svotdoswy &xe1 we €ENg:

«AOIKTTIKT] £VOTOOT EVOL T avaEOpd [Le TV oloit UK 7y vopkd npocome [...]:

http://curia.europa.ew/juris/document/document_print.jsf?docid=195046&text=&dir=... 21/10/2019



CURIA - Documents Page 8 of 25

o} {ntel v "PooTacia TOV SIKCIWUATOVY 1) GOUPEPSVINY TOL IOV TPOCTATEDOVTLL ONd TOV
vopo, ta onoia Bewpel 611 iposhiiioviar and apain 1) mapdrewyn [...] e Snpdowg apyns,

B) smonuaiver v Yrapén cvykekppivov eAuTtopdtov, 16iwg iy mapafacn Kavovev
dwalov, 1} eE@hewym tov onoimv sivon 8OV TG dnudoiag opyie.»

19  To épbpo 135, mopéypapog 1, devtepn mepiodog, Tov Kddika Motk Awovoping, ommg
eydeL ot Suwpopd g Kopiag Sikng, TpoPfiinel T KaTOTEP®:

«To wcaotipo decpeveton entong oad Tg ATOPECELS TOU Ustavny std [Slovenskej republiky
(Zovtaypotikod Awactmpiov g Anpoxpating g Ziofoxiag)] ko tov Euvpomaikesd
Awaompion v Amapdtov tov Avlpanov mov apopodv Te Gepeliddn ovbphmiva
dikavdbporo ket ehsvdepieg.»

20  To apBpo 250v, mopdypagot 1 xu 3, Tov Kddwa 1loArtuchig Awovoptag opiger T axérovdo:

«1. To goowd Ty VOUIKS RPOGWAO 7OV 1oYLPILETAL OTL 0 APOGTUTEVOUEVE ALO TOV VONO
Sucondpata kur cvpeépoved tov éyovv Ouyel and mapdvoun wopéuPoaon Snpodcas wpyng,
ektdg and ondgacy, nepéuPacn mov oTpfpetonl evBEmg Evovtiov Tov 1M mopyeye
aroTEAEGPOTR evevTiov Tov, propel vie {mael S1KaGTIKY TPosTasia EVavTL QUTNG, sdv 1 &V
Aove mapépPacn 1 o aroreréonotd g sbakorovbolty vo veicTavion M vagpyst kivéuvog
ETAVEANYIG TOVS,

[...]

3. H évdixn mpoceuyy| cival mapadskti pévoy e@dcov o mpooeelymv xer eEoviinoe Tig
Sadikasisc SroumTikhe TposPuyhG mov Tpofiémovial and Tig datdEelg siduod vopov [...]»

21  To épbpo 164 tov vopon 563/2009 nepi popohoyuaig doikneng (popohoyikds kdducag),
omwc 16y0sL 6T Slapopd g kOpwg dixng, apofAinet 1o ebng:

«[w tovg GKOTOVE TG Qoporoyucis Swiknong, ov eoporoyikés apyxfs, m dieuduven
owovopkdy ka1 to Yrovpyeio Oucovopkdy xovv eéovoia va enckepydfovon to Sedoptva
TPOGOMIKOV YOPOKTAPE TOV UTOKEIPEVQY OTOV POPO, TV EKAPOTARMY TOVg Kuu GAlmv
zpochneoy coppove pe g Swtdleg ot vopov [...] Ta dedopéva mpocwmkond
YOPAKTAPE WTOPOVV VO YVOGTOTOOWVIOL pdvo aTov dmMue vad mmy 10Wnid tou g
POPONOYIKTG APYNS, OTIC OIKOVOLIKEG apyés Kl 610 Yrovpysio Owovoukay, kobhg kat,
b6ov apopd 1 Qopohoywr Soiknor kal Ty exAApmon TV Kobnkdvtev g duvapel
edikdv vopav [...], o dhia mpdoona, dikaotipua 1] dpyave o onoln vepyoby 610 mAaiTIo
rowkng Swadikaciog. Emipéneton n enelepyacio, pécm 1oV AANPOPOPLIKAOY SUCTHUETOV
[...], TOV EXOVOUOL Kat TOV OVORATOS TOV PUOIKAOV Tpoahrmy, g Sebduveng Kotowiug
Toug Koy, ¢ mepimroon wov dev Exouvv haPet aplbud popoloywod pnTp®ov kath TNV
sYYPeQT], Tov sBvikod apBped Tautonoineiyg Tovg.»

22 To apBpo 8 tov vopov 479/2009, nepi 1oV oppddiov SLOKNTIKOY OpyEvoy TOV KPATOUG GTOV
Topéa TV EOPHY KoL TEADY, £xe1 w¢ eENe:

«H $1e08vvon owovopkdy ket 1 goporoyiki Solknon efovclodotovvio v enegepydlovion
dedopgva mpoowmkol yapoktipa, obpgove ue Ty ewwkn vopolscio [...], oxsukd pe
POOIKG TPOCHTX T OTO{0, HPOPOVBY TPALEI TUVDEONEVES e TNV EKTEREST] TV KOBNKOVTLY
NG POPOAYIKNG BLOIKNGNG KaTh TNV EVvoir TOV TapOvIog vopov 1 g ediknig vopobesiag.
1} O katdhoyog 1oV SE50HEVOV APAGHTIKOD YUPAKTAPU TAPATIOETIN 6TO RAPEPTHLE.»

23 To Gp6po 4, mupaypupog 3, otorxsin d, € ko 0, Tov vopow 333/2011, mepi v apuOdLOY
JMOWNTIKGY OpYEVEV TOV KPATODG GTOV TOULD TMV POpMY, TV EIGQOPHV Kol TOV DACHGV,

http://curia.europa.ew/juris/document/document_print.jsf?docid=195046& text=&dir=... 21/10/2019
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TPOPAETEL T KUTOTEP:
«3. H $1e00vvor owovopukdy aoxel tic axdrovdeg appodidmnee:

[...]

d) dmupwovpysi, ovamticosr ko Sgepileron T TANPOEOPIEKE  GUGTANRTE NG
popoloyucg dwikneng [...]* yvootonoel 610 Yrovpysio Owovolukiy tnhv npobeon
MC VO GOKACEL SpacTnpdtnreg oxetildpeveg pe ) dnmovpyie kor v avératén
TETOW0V EIO0VE TATPOPOPIEKDY GUOTNUATOY,

€)  dmpovpyei kL TPEL KEVIPIKG UNTPHO TOV OKOVOUIKOY QOpEMmV Kal GALMY TPOsCHRWOY
OV QOKOVY SPacTNPOTNTES OTIS ontoieg epappoletan 1 teEhovewkr vopobesio xat
Swoporiler my evappdvich] tov pe 1o aviiotoyo pnTpda g Evponaichg Emrpong,
dnuwvpyst ko Tpel kevipikd pnIpmo v vroxsipevav otov gdpo, mpel Ka
evnuepdvel n Phon dsdopdvav, dnpovpyel Ta Tpoavagepdpeva pnTpohe Ko To Tpel
LEGH TMV TATPOPOPLOKOY CLOTNHATAV THG POPOLOYIKYG dlofknong,

[]

0)  evnuepdvel Toug ToAITES Yo To SIKoNMPHTE Kt TIC VREOYPEDCEL TOVG GTOV TOPEC TOWV
s1opophv Kol Tov POpoV, Kabhg Kot yie T SIKGUATH K T DIoXPedoels Tovg Paoet
£191k00 vopou [...]1»

24 To pBpo 5, mapdypogos 3, stoeio b, Tov vopov 333/2011 opiler we eéig:

«To ypapeio g popohoykng Soiknong v 1 SiwEn tov eykMipatog xpnoyonoiel Ta
TAPOQOPIKE  cLOTHUATE TG eopoloyikhc Swiknong, ote omoin ot ovAiéyel,
emelepyaletan, dwrnpei, petadidel, ypnoyponotel, poctateder koL Srypdpsl, apevos, TG
mnpopopie ko to dedopéva MPOCOEKOD YopoxTApd [...] 7OV aEOpOLY GGOVS £XOVV
mopafréost  poporoyikl i TsAmvewky vopobeoia, 1| exetvong Y 700G omolovg VRApOVY
gbhoyeC VIOVOIES T mapafidlovy T oporoyuc 1 Tehmveiekn vopoBesia, 1 exelvoug mov,
oTo Thaiclo e appodidmIag e Poporoyikig dwiknang, éxovv datopdler, N vrdpyovv
gbhoyec vrovoeg OtL Swatapdocovy, T dnpocwe e, KuddS Kdl, GEETEPOV, TEPAITEP®
TANPOPOpiss Yia TIg v Adye TapaPiicelg g poporoyiktis N teAwvelakng vopobesiog N v
gv My dwtdpaén tng Snpdowag tdEng. O ev Moy mhnpopopieg ko e ev Adywm dedopéva
TPOGOTIKOD  YOPaKTApe yvwotomotobvien 1 kabiotoviar mpoofaoyon o Sedbuvon
OTKOVOLKDY, TN GOPOLOYIKT) apyn 1 TV TEAMVEIKT) VINPESIN, GTO PETPO TOV CAKLTELTAL Y10
TNV 4OKNGT} TOV GPRONOTATOY TOVG.»

H Swogopd tig kbprag dikng Ko To TPodikasTIKd spaOTldTA

25 Ozopdviag 6TL N £YYPAET TOV OVOpATIS TOV GTOV ER{LOY0 KOTAROYO £l)E ®C CUVERELL TNV
mPOGPOr TV SiKMOPATOV Tov Tposwrikdtiug, o P. Puskar {ftnoe and to Najvyssi sud
Slovenskej republiky {Avatato Awastipe g Zhofarig Anpokpatiag), pe Tpospuyn g
9 Tavovapicv 2014, ko Ereiza pe mpoaguyn e 19ng Nogpppiov 2014, v vroypedost
SietBuvon olkovomkdv, TI5 VIRYONEVEG 08 GUTAV QOPOAOYIKEG vanpecicg kabbdg kol 1o
ypapeio g goporoyikig doiknong e t dimén tov gykkfluatog va pnv repidfovv o
Gvoud TOV GTOV EMHOY0 KATALOYO T) OMOOVeNIoTse GAAO ovTioTO0 KaTdhoyo Kubdg Kot va
OTEAEYOUY OTOWSNTOTE pveio OYETIK UE QUTOV O TOVG KATAADYOUE HLTOVG KOl amd TO

TANPOPOPLELIO GOOTIUY TG POPOAOYIKTC dloiknomg.

26  Kata tov P. Puskér, 1 Sicv8uvon otovopkey Kol 1o ypu@eio tng @oporoyikng droiknong
yio T SlwEn Tov EYKAUETOS KATEPTIoNY KAl XPTOYLOTOI00Y TOV ERNAXO KaTEAoY0, O 0T0I0g
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TEPIEXSL —CORPMVE P Tow oToyeia Tov P, Puskar—1 227 ovopate Quoika@v npoconmy, To onoid
npocdiopilovion umd Tic Snuooisg apyés ue v Exppaon «bicle kone» (dompa droya). H
EKPPUCY] QLTN YPTCLHOTOEITAL Yia vo. Smidoel éve MPOoHNO MOV KOTEXEL EUCOVIKG
drevbuvricy Bson. Koféva oo to avetépo puoikd npdcnma cueyetiletar katopyiv, pECw
100 £8vicob apBpol TauToreinong Tov Kal eveg aptBiod Yopoloyikol pTpdov, pe fva 1
REPIGGOTEPC VOUIKE RPOoLTR, 0 GUVOAKOG ap1@udg v omoinv avépyetal —CONEOVE Ug T
otovygin wov P. Puskir— o¢ 3 369, oto ecwtepicd tov omoiov A tov onolev vrotibeton dm
ackel 7o Kad1KovId To0 y1o AUYKEKPILEVO ¥POVIKO SGOTT|IG.

27  To amaodv Sikaothpio emanuoiver ot n vrapkn Tov extpoyov katohdyov smPeBordinke
umd TO YPaQELo g PopoAoykng doiknong Tia T dim&n tov eykhiuatog, To onolo weT6C0
vmoampilet 4L 0 gV AOYW KATGAoyog oxedGoTKe 0Rd T S1500vVeT OIKOVOLIKOY.

28  Kath 1o q1totv SIKacTplo, 0 STpayos KUtrAoyos mPooTOTEOETHL UG THY «UICyOPEUUEY
Suedoon N mpdcPacny ketd v évvola tov aplpov 17, mopdypagog 1, g odnyiag 95/46,
pEG® TOV KOTAAAMAOV Tepvikdv kai opyoveukdv pétpov. Eviovtow, o P. Pulkdr dev
VIoOTAPLEE —OUTE HE T¢ VAOUVIUATE TOL 0UTE KoTd Ty e’ akpoainpiov cvlimon— om
Ehafe Tov enipayo katdAoyo pe T vopun svyketddson g Sedbuveng oovopudy 1, Kot
REPINTOGT, TOV Ypagelov Tng popodoyiig frolxmong yia 1 dlwdn Tov eyinuaros.

29 Ané T Sutaby mepi mopamopAtys mpokdmrer 6 to Najvy3si sud Slovenskej republiky
(Avértato Awactipo ¢ Zrofoxwkic Anpokpatioc) anéppiys mg oBaciLeg TIG TPOSPUYE]
tov P. Puskar xou $00 GAAOV TPpOoGHN®Y £YYEYPAppEVOV OTOV EMiLUKO Kutdhoyo &ite yuw
Sucovopuxovg Adyoug, dniadt yie Tov Adyo 61t o mpoceelyovieg dev eixav eSavTAIOEL TIg
Sadwcooiee Soumtucig  mpooguylig mov mpofAérovian oto gbviko  dikao, &ite Y
OVCWCTIKOVE AdYOVC.

30 Kozémv mpoopuydv Aoym aviiguVTHyHETIKOTITES OV GOKNGUV &V ovveysio o P. Puskar ko
ovTd e SVo dhie mpocone, 10 Ustavny sid Slovenskej republiky (Zvviaypaticd Awactipio
e ThoPakiic Aruoxpatiag), cmplopevo petatid diov 6t vouokoyie ov Evpenaiked
AoaTiplov 1oy Atkcnopdtov Tov AvBpeRov, SKpve 0T, OTOPAIVOUEVD KATd TOV TPOTO
avtd, to Najvyssi sud Slovenskej republiky (Avortato Awastipo g ZAoPakikig
Anuoxpatiog) dev  &hoPe umoyn Suipopa  Bepehddn  Swudbpate Ttov v A0Y0
nPOGPELYOVTOY, Inhedl, petald diloav, 10 Sikaiope o dikon dikn, 1o dwaiope otov
ogPoopd Mg Wiwtikhg Leng kebdg ket To Sicainpa oV IPoSTAsin TV dedopivev
npocomkod  yapoktpe. Katd cuvémew, 10 Ustavny sid Slovenskej republiky
(Svvioypotud  Axaotiplo g Zhofuxuki Anpoxpotiag) eSo@OVice TO GUVOAO TGV
smidwav onopdosov Tou Najvyssi sid Slovenskej republiky (Avartotov Awaotmnpiov g
ThoPoiikig ANMOKpoTiog) Kl avEmEMyE TIG VIOBEGEL; GF aVTO Y10 £KD0GT VEWY ATOPROEWY,
vrevBupilovidg tov om deopeveton omd 11 voporoyia tov Evponaikod Awkacmpion Tov
Aotoudtov v Aviphrov otov Topée g APocTAcieG TOV SedONEVEY TPOCMTIKOY

YOPOKTI PO,

31 Ildvrog, katd to Najvyssi sad Slovenske republiky (Aviteto AKOGTIPLO TG 2A0PUKIKNG
Anpoxpaticg), to Ustavny sud Slovenskej republiky (Zvvroypotkd Awactipo mg
TAOPAKIKTC ATUOKPATIAS) Sev GUVEKTIUNGE TV Kpioun vopohoyia Tov Aikaotnpiov oyetucd
pe TV £Qopuoyy tov Sikaiov g Evaeng otov topée g mpoctaciog tov Ssdopbvav
MPOGOTIKOV XAPAKTHPLL.

32 Yro mig ouvdikeg avtéc, to Najvyssi sud Slovenskej republiky (Avatato Aweotmpo g
TroPakicc ANHOKpOTiaS) onogdaos vir ovooTeihel ™Y evimoév 100 dwdikeoio ko vo
VRLOPaAer 610 MKUGTAPIO T0. WCOAOVON TPOSIKACTIKG EPWOTAROTO

«1)  Eyet 10 ap8po 47, mpdro £dapio, tov Xdptn, Katd 10 omoio xabe mPOo®ORO TOL
onoiov nopafrdoTKey 10 SIKAIOPETE —ETOUEVOS Kal To JKaiopa g BioTkig (wng
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EvovTy Mg enclepyuciag TOV dedopéviy TPOCWTIKOD YUPOKTAPU TOV KATOXVPHVETAL Urd 10

2)

3)

4)

dp8po 1, mepdypagpog 1, ki endpeveg Srutdlars, g odnylag 95/46/EK- éyet dikoiwpo
TPAYROTIKTS Tpoopuyng evdmov dwaoinplov, tpovpévav tov apodrnobioswy mov
poprimoviar oo Gplpo autd, Ty Evvold 6T avtikeiton Tpog avTd £Bvikt| Sdtadn mov
gboptd ™) SVVOTOTIITE. ACKNTEWG MPAYRATIKIG TPOGPVYHG EVATLOV diKacTpiov, Onmg
givan n £vlikn mposuyn evimov Soknrikod dikastnpiov, amd my mpodrdlesn 41l 0
TPoCEEGYMY, AP Kviosl &vixn Owdikaoile TPOKEPEVOV V¢ MPOCTOTEVGEL TO
ducondpota kol ¢ shevbepisg tov, mpémer va Exgr sEavidfoel 115 Swadwaocisg
NoKNTIKAG TPosPLYNG Tov ApoPAfrovial and TG JATGEE €161Ko vopoD, Oramg O
vopog TG ZhoPaxiag tepl SroucTik®@v Tpocpuyhy,

Eivat dvvatdv vo spumvevfel to dwkalope otov ogfacud g wrenkng Kul
owoyevewkTig (mne, g KOTOKING Kol TOV ERLKOWOVIDY, TOU KNTOYUPOVETHL ard 10
GpBpo 7, ko1 To SKaim e 6TV TPESTASIU TV JESOPEVEY APOCHTIKOD XOPaKTIPW, AOV
KoToyVphveTo and o apdpo 8 tov Xdapm, o mepintoon gpepépevne nposPolrfs Tov
FIKOBUATOC TIPOCTUGING TV SESOHEVIIV TPOCOTIKOD Yupaktipa wov dsorilerat, 6cov
agopd v Evporaixn ‘Evaon, xvpleog and myv apoavagpepopévn odnyia 95/46/EK,
10img:

= HE TNV LAOYPEDGT] TOV KPUTOV PEADY VI TPOCIRTIEDOVY To dikaimue g
wwonkig (ong &vavne g ensfepyaciog Sedoudvary TPOCOmIKOY YOPAKTAPQ
(tpBpo 1, mopdypapog 1), kebhg Kal,

- pue v efovcin TV KpatOV HEADV vo dwrdccovy v emeigpyacin Tov
deBopbvov mpocwmxol yepokThpo OTav auTh £ivel amepaiT) T THY
gxrApwon épyov dnuociov oupgépoviog (apdpo 7, otoyelo ) N v my
embimEn 1oV sWWOIOV GVUPEPOVTOG TOU VRELBVVOL TG emefepyuciag N Tov
Tpitovn § TeV TpiTev 6T0VG 0MOioVE avaKov@YVOVTOL Ta dedoputva,

- dappavopdvev vadym, eniong, tov stupstikdy efovolby Tov kpdrovg nEAoLg
va zmepopiler My spféhaia v vroxpedoswv kol Sikompdtov (Gpbpo 13,
nopypapog 1, cToryEin & kow oT7), 6TAV 0 MEPIOPLGUOS CLTOG OTAITEITHL Y1 TN
Sepdlaln  onpavnikod  OWOVOHUOD 1 YPIROTOOTKOVOLKOD  CURPEPOVTOG
kpdtovg pérovg 1 ¢ Evpomaikig ‘Evoeng ouvpmepiiapfavopiveov twov
VOLGLATIKGY, Srjpociovopkdy kot goporoyikay Gepdrmy,

pré ™Y fvvowr OTu T kpdTn pékn dev pmopolv, yopic ™ ouykaidBsomn Tov
sVWQEPOPUEVOD, v KeTOPTILOUV KOTEAOYODG SE00UEVEV TPOCHRIKOY XUPUKTHpa Yu
TOVG OKOMOUG TNG QOPOAOYIKYS S1OIKNCEMG, Ne OTOTELEGIN 1] ATOKTNGY SESOHEVEV
TPOCWRIKOD YHPUKTAPA 7oV TiBevior oty Sidbson SnNuooiug apyis yio. ToVg TKOTOUG
™C KUTUTOLEUNGEWDS TNG POPOROYIKNG ATATNG vt £Vl &0 POVIT NG Wi} QOPOANS;

Abvotal KoTGhoyol QOporoyKhg apyfc Kpatoug pélovg mov mepEyel dsdopéva
TPOGOMKOD YUAPUKTIPG TOV TPOGEedYOVTIOg, N U wpdoPacn cto ornoia dwoparileral
e KATEAANhO TEXVIKG Ko OpYavVRTIKG HETPX TPOOTACING TWV SESONEVRY TPOCHOTIKOD
yopaxtipa amd T pr cbovolobotnuévn Sadoon N wpdofacn cvpgwve pE 10
apBpo 17, mapiypapog 1, g mpoavapepopsyng odnyiag 95/46/FK, tov omoto o
TPOGPEHYOV £XE1 ORMOKTAGEL XWPig 1 voupn cuykatddeon g ev Abym OLKOVOIKNG
apyfis TV Kpdtovg péhovs, va BewpnBel mapdvopo arodektiké néco to omoio dgv
rpémer va yivel Sektd omd to ebvikd Sikaotiplo obuuva pe v araithon tov dikaiov
¢ Fvoong nepl dikong dikng mov Beoniletan oto Gpbpo 47, debrepo ddgro, oL
Xapt;

Ze mepintoon mov 1 voporoyia tov Evpenaikoy Awoctnpiov tov AKE®UITOV TV
AvBphdrou o0& cuYKEKPIUEVO Topéa eival SiaeepeTikl omd Ty amdvinsen mov £xel dhaeet
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emi Tov idov {nmiuotog 1o Awaotipro g Evpenaikig Eveong, ovvader pe to
TPOOVOLQEPONEVD diKaimpa TpoyloTkie mpoceuyng kal dikamg dikng (18lwg pe to
avorépo apdpo 47 tov Xdpn) 1 Swdkacio mov ukokovdei o ebvikdg dikaotig Kot
coppave je ™y onoio diveran mpotepmodmTa, Pacel g apyic NG KUAGTIOTNG
suvepyeciog mov Bsemilel to pdpo 4, mupdypagog 3, LEE ko 10 4pbpo 267 LAEE,
61 voLkT avdAuvon tov Awaotnpiov mg Evporaikig Eveong»

Exi toov mpodlKasTik®y EpoTnpdToyY

Hpoxaraprtéc mopatnpRosic

33 Awmotbveta ek mpooytiov, fdoct tov atorgeiny mov mapioye T0 artoby dikasThplo, 6T To
Sedopéva mov mephopPdvovion oTov ERIpOXO KATEAOYO, SNANST, petald dAAmy, Ta ovopaTta
OPIGPEVEDY PUSIKBY TPOCHTOV, 6TOVG omoiovg cuykutuAéyetan ket o P. Puskar, ovvictolv
«B30UEVE TPOGHOTIKOD YAPAKTHPO» KATE TNV £vvoln Tov dplpov 2, stovygio a’, Tng 0dnyiag
95/46, xabOGOV RPOKELTEL Yo «TANPOPOPIEG OV AVOPEPOVIUL GE QULGIKO TPOCHORO TOV
omoiov 1 THLTOHTTE Eivan Yveom N uropel va eSakpifwded (Bi., cuvagpdg, amoploslg ™S
16ng AskspPpiov 2008, Satakunnan MarkkinapOrssi kot Satamedia, C-73/07,
EU:C:2008:727, okéyn 35, xabdg ko e Ing Oxtofpiov 2015, Bara kAn., C-201/14,
EU:C:2015:638, oxéyn 29).

34 Emopévec, o snipuyeg oty kopue Sikn cvddoyn ko xphion tov ev Aoym dedopdvay ard g
BiGpope QOPOLOYIKEG apysg TapovctGlovv apedTEpE; TOV YepokTipe «emredepyaciog
BeSopPEvOY TPOSHTIKOY YopUKTpu» Kath Ty £vvola Tov GpBpov 2, croweio B, mg idwig
odnyieg (Bh., ovvaeag, aropdoeg g 20Mg Mafov 2003, Osterreichischer Rundfunk A,
C-465/00, C-138/01 wan C-139/01, EU:C:2003:294, oxéyn 64, t¢ 16ng AskepPpiov 2008,
Huber, C-524/06, EU:C:2008:724, oxéyn 43, kabdg ko1 g Ing Oxtoppiov 2015, Bara
KA®., C-201/14, EU:C:2015:638, oxéyn 29).

35  Evtovtog, n lomavuey KoPépynon vaootmptler 6t n ev Aoyo emslepyocia dedopévev
TPOCHTKOD Yopuktipa séapeitor and 10 nedio spoppoyng g odnyieg 95/46 war’
gpuPROYV TOV &pBpov 3, maphypagos 2, TpdTn nEpinTMON, g 06Nyies, oOUPLVa wE To
omoio M v Aoyw odnyie Ssv cooppdletm, ev Tion TepITRCEL, STV enciepyacio dedopévov
oU aeopd T Snudcwe acpdhad, TV £Bviki Gpove, TV OCEELEW TOV  KPATOUG,
SUUTEPLAUPAVOPEVIG KL TNC OKOVOMIKYG gumpepiog Tov, sQOcov 1 enegepyncic ovth
oUVBEETal pe DENOTH HoPAREWS TOV KPGTOUG, Kot TG SpaotnpldThies oV KpATovg GE TOUEIS
TOV TOWIKOD dikaiov.

36 Tovapdg, vrevBopileton 6L 0l avoTépe  SpacTnEuOTNTEG, MOV HVIMOVEDOVIGL O¢
nopadsiypata ot Maweén cvti, eivoy, ot Oheg TG MEPUTTOOE;, SPUCTNEIOTNTES OV
aoKOVVIOL amd To KpTny T omd TG kpoTucés opxEG Kar BEV apopovv TOVG TOWEIS
Spacmprotnrag tov Watey (Bh. amoedse; mg 6ng Nogpfpiov 2003, Lindqvist, C-101/01,
EU:C:2003:596, oxéym 43, xabog wor g 16mg Askepfplov 2008, Satakunnan
Markkinapdrssi ko Satamedia, C-73/07, EU:C:2008:727, axéym 41).

37 To Awoocmplo £yer xkpivel emiong 60Tt ol dpasTpOTIIES TOU  UVIUOVEDOVTOL (G
nopodeiyuete oto  Gpbpo 3, mapdypapog2, wpOTN mepintoon, g odnylag 95/46
GmOoKOnmOUV Vol opioovy 1o gbpog g TpoPrsmopsvng ot ddtaln avm elaipeong, onote n
ev Moye efaipeon epapudletal pdvo omg dpaoTnpldTiTeg 01 0moieg PynUovEDOVTaL PTITiS
om Sdtafn avty f pmopodv vo vraxbodv oty idw keanyopic (BA. andpoon ng 6ng
Nocuppiov 2003, Lindgvist, C-101/01, EU:C:2003:596, cxéyr 44).

38 I1o pérpo mov xabhotd avepdprooto 1o Kabestdc mov wpoflinel n odnyla 95/46 yia v
TPOCTACI TV JLEOPEVEV TPOGHAIKOD YOPOKTAPE, OROKAVOVIOG EMOPEVOS N6 TOV
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TPOTUPYIKS GKOTO TG odnyiag autig, 0 onolog oVVIsTETEL OTNY c5NCEEAIoN TG TPOSTAGIAS TOV
Bepshidmv sAEUBEPUDY Kal SIKAOUGTOY TV QUOIKOY TPOcHIMY EVVTL TG eRsiepyaciag
tiv dedopivav TposomKod yapoktipae, 1 céaipgon Tov dpbpov 3, mapdypagog 2, TpOTH
rEpinTOGT, TG £ Ay 0dnylag mpémer v spunvedeTal 5TEVe.

39 Tomv undBeon e xdprog dikng, amd m dibtadn nepi mopanounic mpokimtel d11 T ERLNUX
Bedopéva GLAAEYOVTAL KOl ¥PNOLIOTOLO0VINL (L€ OKOMO TNV gicmpadn Tov @opov Ku Ty
KUTATOLEUNOT THS PopoSepvyTs. Eviottow, urd vy empviadn tov EhEyynv IOV TPETEL Vit
Blevepynioel 10 atodv SikacTiplo, dev cuvitystar 6Tt 1) enslepyasic Tov SEOpHEVOV AVTOV
arretan ™e Snudclac aopdreins, Te eBviKAg Gpuvag 1 TG ¢CERALLNG TOV KPATOVS.

40 Emmiéov, porovén Sev pmopel ve amokkewotel 0T 10 av Aoym dsdopéva sivar duvatov va
xpNoLomombody oTo TAGIGLO evdexdpevng GoKNoMG TOWIKGVY SIMEEMY KATR TPOSHIMOY 1OV
Sitnpatav napdPact otov popoloykd topbe. kat tov onolny To ovépata nepiapfivovion
otov snipoyo katdhoyo, eviovtolg Oev mpoxkHRTEL OT T0. EMipAYY STV KDpio Sikn dedopéva
GUVEAEYNGIY TPOC TOV GUYKEKPEVO OKORG Trg Goknong tétowny duidewy 1 oto mhaiow
SPAGTNPOTHTOV TOV KPATOUG G€ ToUE(G Tov moiKoD dikaiov.

41  Extog autod, and 1 vopohoyie tov Awastipiov mpokbtel 0TL 10 QOPOAOYIKE dedopeva
SUVIGTODY «Sedopévi TPOCOmKOD YpaKTAPE» Katd Ty £vvoln Tov Gpbpov 2, otoysio o,
e odnyiag 95/46 (Ph., suvapds, anéeact g 1ng Oktofpiov 2015, Bara kAxn., C-201/14,
EU:.C:2015:638, oxéyn 29).

42  Tro Mwiow avtd, emonpoivetal 611 o Gpdpo 13, mapdypapos 1, oroysio &7, g odnyiag
95/46 smiTpéneL 6T KPATY LEAT) VO BESTILOVY VOROBETICE PETPO. IPOKEINEVOD VO, TEPLOPILOUY
Ty epPElar TOV VIOYPEGCEDY Kol Sikarwpdtov Tov mpofiérovtl and Tig ot TOD
GpOpov 6, maphypapog 1, tov apdpov 10, tov dpbpou 11, mapdypagog 1, ko 1ev Gpbpuv 12
ko1 21 i ev Adyo odnyiag, Stav o meploplopdg avtdg amontsitar yio T Swrpdhadn
GUPEVTIKOD  OLKOVOIKOD 1] YPNUOTOOIKOVOMIKOD GUEQPEPOVIOG KpaToug pekovg N g
‘Evoong, SUPTepAGHPOVOREVEY TV VOIGRATIKGOY, SNUOCIOVOKOY Kol @OpOAOYLKOY
Ocpdrov. Emopévarg, m odnyia 95/46 mpoPhémer pntds, Y@ @OPOROYIKOUG GKOWOVC,
NEPOPICS TNG TpooTasiag Ty dedopévay v onoia 1) due Topiyet.

43 Ilaviog, to apdpo 13, mapaypogog 1, e odnylag 95/46 npoinobéteal xat’ avdykny on T
eBvid péTpee ot omoin o T GVePEPETOL, OTMG To averykaia e T de@Okaln onuaviicoD
OLKOVORIKOY 1) YPTHATOOTKOVOUIKOD TUPPEPOVTOG KPHTODG PEAOVS OTOV POPOLOYIKG TONEL,
EUTLTOVY OTO TESIO EQupUOYE TG &Y Adye odnyleg (PA., kat” averoyia, arndpacn g 21ng
Asxepfpiov 2016, Tele2 Sverige xauw Watson kAm., C-203/15 xou C-698/15, EU:C:2016:970,
oxéym 73)

44 A6 T0 OVOTEP® TPOKVMTEL OTL, VRO TNV emupOANEN TV ehéyyov oV MPéReL va SievepyHoet
10 arTohv SKaoTAPIo, enelepynsio Sedopévev TPOGWMKOY YUPUKTAPY OTMS N ENipaN oY
KOput dikn guminret oo medio epuppoyis g odnyiag 95/46.

Eri tov mpoton cpethiatog

45 M 10 mpidto sphmpe, T0 WTodY dikaowipo {ntel kot ovciay va digukpvictel av TO
apBpo 47 v Xéap éxe1 my vvola 6L ovTizifetan o ebvia) vopobesia 1) onoin tpofhéne
dt1 1) Goxnon Evkng TPOSeUYNG URd TPOCHRO EMKEAOVUEVO MPOCPOAT TOV SIKOIDHOTOC
1OV GTNY TPOGTAGIN TOV SsdOUEVEHY RPOTOTIKOD FOPOKTPE TO OMOI0 KATOYVPRVETAUL GV
odwyle 95/46 sfopréton amd TV wPONYOUREVT) e&GviANon TV SWSIKACIOY SLOWKMTIKNG
npoc@uyic Tov TpoPrénovion oto £Bvikd dikwwo (oto £&fg: mpoPhemdueves Swdikadieg
SLOIKNTIKIG APOCPUYNG).

Eri ton mopadextod

http://curia.europa.ew/juris/document/document_print.jsf?docid=195046&text=&dir=... 21/10/2019
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46

47

48

49

50

51

52

O P.Puskdr xar 1 ZhoPaxuc KvoPépvnon apgoPfnrodv 10 mapadeéktd 1ov wpoTon
TPOBIKECTIKOD EPOTHUATOS.

O P. Puikér vrostpilel, peta&d diimv, 6tL to {fanpo antd sival vrodsTikd 610 PETPO MOV,
LETE TNV GROPPIYT THS APOTNG TOV TPOSPUYNG AN TO ALTOVY NKAGTHPIO PE TO CKEXTIKO 6T
nopéhetye v umofaist SrowenTikn évetacn, autog sEavtAnee, 10M Tpw aokhoel ) dedTepn
OV TPOGOVYT EVOTIOV Tov gV Adym Sikaompiov, 6Au 1o debica péco maepoxng Evvoung
TPOCTAGLC.

Opoiwe, n ZhoPoaxur KvPépvnon vroypapuiler ém n omdpoon mepl mopamounis
vrjpoveder Tovhanotov Sto dwdwasieg Tig onoies kiviioe o P. Puskar, yopic va Sievkpwvilet
oW 00 TG SO0 amoteAsl ovIIKElLEVe TNG Rapolcag TPOdIKNOTIKTG mapamounng. Ao Tig
Tnpopopics mov repéyovion ot didtadn nepl wepomopnig dev pmopel va KabopoTel av
vrofiiinke Swowntiky évotaon Bdcel Tov vépou 972010, wepintoon Kutd v onoin TO
APHTO TPodikacTikd spdua Oa Snpene vo kpWel amupddexto Adyw g vrobetikng Tov

POGTC.

Tovaedg, npérst va vmopvnodel éty, xetd médye voporoyic tov Awactipiov, oo Thaico
T ouvepyusiag petaéh autod Kal Teov edvikav Stkaotnpioy Ty onola £xgl fegpobethion to
6pBpo 267 TAFE, svandkertal povo o1o eBvikd Sikaotiiplo, 10 onolo exbikélel m dugopd
KoL APEMEL Vo avahdfel TV £uBvvY TG SIKKCTIKNG ETOPAONG TOV TPOKEITAL VO, EKO0BEL, Ve
EKTYNGEL, PE yvapove TG Wiopopeieg THg vmobsong, TGO TNV OVOYKOOTITE P0G
TPodikaoTIKNG amdpuons 10 va cival oe 8éon va ekddcer Ty andpouch TV 660 Kal T
AoITEME: TV epoTUdTov mov uvnofdidier ot Awaotipo. Emopévag, sedcov ta
epoTAaTe moL TiBevral agopody v epunvein tov dikaeiov g ‘Evwong, 1o Akaotiplo
opsiiel xatapyny v amogavlel (BA., petadd drlov, ambdpoon mg 26mg Ampiiov 2017,
Stichting Brein, C-527/15, EU:C:2017:300, oxéym 55 xon ekel nopatiBépevn vopoioyia).

To epotipate ogeTkd pe my epunvein v ducaiov mg ‘Evoong mov éxer vroPdist to
£BVIKG SIKaoTPLO EVIOC TOV MPAYHOTIKOY KOl KOVOVIOTIKoD mhimciov 1o omolo £xe1
npocdilopicel pe dikh tov £oBdv), kar tov omoiov v axpifela dev opeier va gAtyEer To
Awcaotipio, dewpoivial katé tekuApte Avortedn (BA. amdgacsn mg 17mg lovkiov 2014, YS
kAx., C-141/12 wo C-372/12, EU:C:2014:2081, oxéyn 63). To Awaocmpio pmopsl v
aroppiyEeL ainon £0vikoy Sikactnpiov yur Ty £ké06N APOSIKNOTIKTS GLOPACTG NoVOV OTaY
npodhmg mpokORTEl 6Tt 1 {ntovpevn epunveia tov ducaiov Tng Evwong dev éxsu kapia
oYEGT) Pe TO DIOGTATS ¥ To aviikeipevo g drepopds e Kbpurg dikng, 6tav To APOFANNa
givan po0eTIKAC PooNG 1) akoun 6Tav 10 AikacsThpio dev Sbétel T TPaYHETIKE 1| VOHIKG
oToyeia oV efval avaykain TPOKEPNEVOL VoL dDOEL XPICUT ATEVINGT GTC. EPOTAUATH OV
oV vVropABnKay (BA., petaty dAiav, andpuoy g 26mg Anpiiiov 2017, Stichting Brein,
C-527/15, EU:C:2017:300, oxéyn 56 ko exel mapatiBipevn vaporoyia).

QoT1d00, 8EV CUVIPE(EL TETOLN IEPIRTAGT) EV TPOKEWUEVH. LUYKSKPIUEVE, OTOG EMONUGIVETON

ne g okéweg29 kot 30 g mopovcag emdpacnc, amd ) Sdraln mepl meparouang
npokunTel 6Tt To Najvyssi sid Slovenskej republiky (Avétato Aixeompo mg Zrofakikng
AnpokpoTiag) anéppvs, oe aphTo 6TadI0, TIg TPOoSPYYEE MOV Goknoay o P. Pudkér kot 3vo
Ao TPOCWRE PE TO OKEATIKS, pete&d GAlov, OTL o1 &v Méym mpooeedyovieg dev siyav
efaviifiosr g npoPhemopsveg dwdikacieg doumuikty mpocguyie, kubdg kal 6Tt ot
anopdoeg avtéc etapaviotnkay and to Ustavny sud Slovenskej republiky (Zvvraypotkd
Awaotipio tng ZAoPoakikic Anpokpariag)].

Yrd Tic ovvlnksg autic, dsv mpokunTel apodiiog ot 1 epunvele o dikaiov mg Evoong
ov {N7ei 10 artovv SIKeGTPIo dev £xEl Kol GYEAN HE TO VITOCTHTO 1 T0 AVIIKEILEVO TNG
Srapopéc g kopLag dikng.
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53  LCrouévog, 10 Ipd1o epOTNH. lven TupadeKTo.
Erxi ¢ ovoiog

54  To &pOpo22 g odnyicg 95/46 emPBddier pnTodg oTa Kpatn WEAN TNV VXOYPEMON VO
npofAérovy Ot kGBe mpoowmo éxer Swcinua vo rpocelyst svemov dwkoompiov oe
nepintwon mpocPornc Swoopdtov xatoyxvpopivov ord v £Ovikn vopolesic mov
spopuoLetal ot oyeTikn enelepyucia dedopévary TPocOIKOD YUPUKTHPE.

55  H gv Myo odnyio dev mepiéyer kapia Suktaln 1 omole va Silner ek Tig npoiinodicetg
GOKNONG TG &V AdY® TPOGELYTS, KAAG 00Te KoL ommokAeiel To evdeyduevo 10 sBvikd dikano
vo, pofiémer ko Swdwkacies Swoumrikic npooguyie. Aviibétmg, mapatnpsitol 6TL 0 &V
Abym GpOpo 22 opiler pntdg 6L «pe TV empiiadn evdexduevng Goxnong SOKHTIKIG
[TpocEuyic), 1810g svOTOV THS apYNG EALYXOV IOV dvepipeTol 6To GpBpo 28 [tng odnyiag
95/46), wpoton emanedei Sucoonicn apypy, Tot Kpln pédn apoPrifrovy 41 k&be npdc@RO
£xel ducaimwpa va Apoceiyer evdmoy dikaotnpiov.

56  Tpérel wot660 vo kaboprotel av to 4pbpo 47 tov Xdptn £xel TV £vvour 611 omayopeselL oTa
kp@n péhn v tpoPrémovy v eEdvrinen tov mpoPierduevov Saducacuby SoknTIKNAgG
TPOCEUYTIG 0IG TIPOATGLTOVIEVO Yt TITV 4OKNOT TETOLNG MKAGTIKIG TPOCPUYG.

57  Zovaemc, vrevOopiletar 6, kotd méyw vopoloyio Tou Aootnpiov, sVUROKETUl GTA
BIKAGTAPI TOV KpaTdV peddy, Suvapel Tng dwhapfavépevng 610 Gpbpo 4, Tapbypupog 3,
TEE apyfic g koAdmotng ovvepyociog, va dwopolilovy 1 SkacTIKY mpoctucio tov
Sikepdtov o oxoio avihody o1 Widteg and to Sikuo g ‘Eveong, evio to &pbpo 19,
nopéypagog 1, ZEE smiBaiher ota kpdm péin mv vmoxpémon va npofiénovv ta évika
BonGruete xat péca mov sival avoykoio Yo ve SeQoAleTol N AIOTEALCRATIKY SIKOGTIKN
NPOCTOCi GToVg Topels mov diémovion and to dikuo g Evoong (PA., petadd driav,
anopéosic g Sng NoeuPpiov 2016, Lesoochranarske zoskupenie VLK, C-243/15,
EU:C:2016:838, okéym S0, ko g 26ng lovkiov 2017, Sacko, C-348/16, EU:C:2017:591,
oxeym 29).

58 H vnoypéwon avty mov smifdihetor ota KpdTn PEAN avniotouyEi ot Sikaimpo TOV
apBpov 47 tov Xaptn, 10 onolo PEpeL Tov THTAO «Akoimpa APAYHATIKNG TPOOPUYNG Kol
apepOAnmTon dwaatnplovy Ko katd to onoio kdds npdamno Tov onoiov Tapafidoray T
Sucardpato kot o1 shevdepieg mov Jwceoiifovrar amd to dlkewo g Evaong £xel ikaiopo
npoypatikig npoceuyiic evamov Sikeotnpiov (BA., cvvapac, axdeacn g 16mg Maiov
2017, Berlioz Investment Fund, C-682/15, EU:C:2017:373, oxéyn 44, xat g 26n¢ lovAiiov
2017, Sacko, C-348/16, EU:C:2017:591, oxéyn 30).

59  Emopévag, otav to kpdtn péin kabopilovv tovg dikovopukobg kavoveg mov Siémovv o
gvbike Pondfuate pe to onoin efucgodiletar M mpooieoile IOV SIKCIANGTOV KOV
amovépovton ad Ty odnyin 95/46, mpénel va eyyudvra TNV TIPNGT] TOV SIKOADUXTOS
TPOYLATIKNG EPOGPVYAG Kol TPOGPUoNG 6 CUEPOANTTO SIKAGTAPLO, OV KATOYUPHVETO GTO
Gp0po 47 tov Xbp, 10 omoio amoterel smPePainon mg apync TG GXOTEASCUATIKIG
dikaotkric Tpostaciog (fh., ocvvapds, aropdces tng 151 ZentepPpiov 2016, Star Storage
K.AT., C-439/14 ka1 C-488/14, EU:C:2016:688, oxéyn 46, kabig xat ¢ 26m¢ Joviiov 2017,
Sacko, C-348/16, EU:C:2017:591, oxéyn 31).

60  Emoudvac, T epekinpioTikd me Tpos@uyis 1ov plpov 22 g odnyiag 35/46 mpémet va
xafopilovion tpovpivon tov dpbpov 47 tov Xdptn (PA., ket averoyin, aroplosg g
17n¢ Ackepfpiov 2015, Tall, C-239/14, EU:C:2015:824, cicéym 51, xon mg 26ng loviiov
2017, Sacko, C-348/16, EU:C:2017:591, oxéyn 31).
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6]

62

63

64

65

66

67

Ev npoxeipévm, otn duwpopd g Kipuag dikng dev apgiaPnteiton 6T to yeyovdg 6T to
TAPaSEKTO SIKUGTLIG TPOSYUYNC 1) OMOI XOKEITL ATd TPOGONO ERUKHAODUEVD TPoSPoin
00 SIKUGPATOE TOL GV TPOsTAcic. TOV OLGOMEVOIV TPOGWIKOD YOPUKTAPE 7OV
Karoyvphvetol oty odnyia 95/46 cfapratar omd TV ﬂpomm')uqu sfaviinon tov
npoPfrendpcvoy Swdikacuiv SOUHTIKNG TPOSPUYNS CUVIGTH npocesm anoimon g
gbvikng vopobeotac o my npdoPacn oto dkaotipo. Onmg emonuove Kol N YEVIKY
gloayyehéac ME TO OTuEio 53 Twv Tpotdoedv g, N &V AdY® dwovopkh mpodmobeon
KaBuoTEpsel TNV TPOSHAGN 6TV AOKNGN HIKHOTIKHG TPOCPUYNG KoL PROpEL vt TPOKOAETSL
npocbsTa ££0da,

Emopéveog, 1 vroxpémon eEaviinong tov mpoPhendpsvov  Sieducaciby  donmticig
TPOGPUYNC CHVIGTE, B TPOUTOLTODIEVS Y10 TV GOKNOT SIKHGTIKTG TPOGPUYNG, TEPLOPLONS
TOV SWKUOWPETOS TPUYROTIKAC TPOSOUYNG £vOTIoV SKASTNPioy Katd v £wolt TOD
&pBpov 47 wov Xépm, o onolog, werd 10 &pbpo 52, maphypapogl, v Xdopm,
Sucanohoysiton povov spdcov apoPrénetar omd tov vopo, ofPetar To Paotkd TepEOpEVe TOV
gv AOY® Sikonduatog K, TNPOVREVIS TNG apXNG TG OVAAOYIKOTTAG, Eivel oveyKaiog Kot
OVTOOKPIVETOL TPOYIOTIKE 68 GTOXOUG YeviKoy svdapépoviog mov avayvepilel n Evoon 1
OTV OvEYKN TPOGTacing TOV SIKAWpGTaOV Ker cheudemdv tov tpitav (BA., oovapdg,
améeact g 15ng ZentepPpiov 2016, Star Storage x.Ax., C-439/14 ko C-488/14, sxéyn 49).

Almot@dveral 6T, omme mpokLTEL and T SidToén mepi mopomopmtig, oty LVROGEST) ™S
kipueg Sikng  vouky Péon g vroypénsng sEavrinong 1ov npofisndpevey dudicaciov
Sounuikfc mpooguyg Bcomiferar amd to  apBpo 250v, mapdypagog 3, Tov Kadwka
Mol Aucovopiac, ondte npéner va dewpndsi 6T mpoPrénetar anmd v gbvucn vopobesia
(., ovvapme, amdpacn g 15ng Zemtepfpiov 2016, Star Storage wim., C-439/14 ko
C-488/14, oxéym 50 kon exel ropatibépevn voporoyin).

Eruhéov, 1) vroxpéact avth Ssv fiyer 10 faciké repiexOpevo 1ov SIKoubIatog Tpaypatikig
TPOCPUYIIC TOV KuToXupdVEL TO GpBpo 47 tov Xdpth. Zuykekpyuéva, N gv AoyE vroxpinon
dgv 9181 vmd apgraPmnen o ducaiope avtd xabovrd. EmPaiier emiag pio wpdobs
Swdwcaotkn mpdén Tpokaévou ve katastel Juvath ) doknor tov.

Evtotrow, npénel axodpa vo eakpifodel av n vroxpéoon efdvtinong tov tpoPfhexdnsvay
Sradikacidv S10KNTIKAS TPOSOLYTS AVIATOKPIVETUL OF GTOYO YEVIKOU EVOI0PEPOVTOS KaL, 08
TEPITTOGT KUTAPOTIKAG ndvINeNG, ov oéfston TRy apy g OVEAOYIKOTNTAC KOTA TNV
gvvoun tov Gpbpou 52, mapaypupog 1, tov Xap.

ARo ™ Sdraln mepi mapamoUang ket omd Tig xapatnpficelg e ZhoPoxucie Kupépvnong
TPOKUATEL HTL 01 AOYOL Y10 Tovg omoiong pofAfplnke vroypetikd n vrOPoAN doumTiKhg
gvoTOONG TPV TNV GOKNON SIKACTIKHG TPOGEVYHG cuvepThvTot, apevos, pe wn Podinen va
nOpEXETOL T SUVATOTNTA OTN Sk opxY], epOcOV OExSTUL TG CHYEpNRETE TOV
EVIGTOLEVOD, VO APEL TaYDTEPO WO ToPaVOUT) K TdoTaon £xoving Sluriatdost To Phoyo e
£V LOYOD EVOTOONG, KUOMG KOl VO, ATOGEVYEL OTPOOTNTEG TPOTRLYEC. APETEPOL, OL AGYOL avTol
CUVOPTAVTOL PE TO YEYOVEG OTL 1) AVOTEP® VIOYPEWGT) GUUPAALEL GTIY GROTEAECHATIKOTNTA
¢ Sikaotichg Sadwcaciog kubéoov, av 1 owesio apy) 6sv cuppepiletarl my droymn tov
EVIOTAPEVOD 1] 0V O TEAEVTAIOE aoknoel ev cuvexeia EvBikn mpocpuyn, To dikaothplo Ba £xot
STV TepimToN ot T SuvetdmTH va oTNprxbel GTOV 70N VPLOTAPEVO SIOTKTTTIKG PAKEAD.

Eropévag, mpokbatel 6Tt 1) vaoypémon efdviinong twv mpoplenopevoy Swdikasidv
SwwmTikng Tpoopuyls erofiénsl oIV aROCUPEOPNON TOV BGIKAoTHploV ard drupopég
duvapeveg va entnfodv amevbeing evdmov g owkelag Swukmukhg opxis kabag km v
EVICYDGEL TNV EROTELECHOTIKOTITN TV JKaGTIKOV Siedikacdy 060V apopd T1g Sopopeg
oTig omoisg ooKeltal EvOIKY RPOSPUYT TUPH To Yeyovog dt £xsl Hdn vrofindel owmnTi)
évotaon. Kotd ouvvémewr, 1 sv AGTO LIoypEmon) smdi@Kel Bglutong GKOTOVE YEVIKOD
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SvOWPEPOVTOG,.

68  Onwc mpokimrel and o oNpeio 62 1oV TpoTdoemy MG YEVIKAG £10uyyeAéa, N VIOYXPEOGT
eEdviinone 1ov mpoflemdpevay dwdikacidv SOKNTIKNG Tposeuyhg elvar Tpoopopn Yo
™V enitevEn Tev okordv avtdv, xabdcov dev mpoxdrTal OTL LYIcTUTUL KGTOW MMOTEPO
péoo 10 omolo B uropovos va vAOTTONGEL £IG0V HROTEAEGHATIKG TOVE GKOROVE GVTOVS,

69 Emz)éov, dev ovviystal 6T veictoton mpodnin Svcavoroyie petafh tov 6KOTHY CVTOV
KoL TQV eVOEXOMEVAY PElOVEKTHUAT@V TTov mpokorel 1 vmoypéwcn e{avtinong Tov
npoPremdpevey hodikacidy Soumtkic mpoceuyig (B., xet’ avaloyia, enéeuon g 18ng
Maprtiouw 2010, Alassini kAx., C-317/08 émg C-320/08, EU:C:2010:146, oxéyn 63).

70 Tuovapnc, vrevBopiletar 6t to Akactipio £xgl Kpivel 6T n apyl TG ALOTEAESHAUTIKHG
SucaoTucric mpostasioc, N omoia empPefardveror oto Gpbpo 47 Tov Xdpm, dev avriribetat oe
gBvixy vopofeoiot 1 omoie efaprd ™V doknon SiKAGTIKNG APOCPUYNE OTOV TOPER TRV
VANPECUDY MASKTPOVIKOY EMCOWOVIBY KL TOV KOTEvEAMOTIKdOY Wmpeoidv ot oy
mponyoduevn dieloywyh e&ddumg dudiaciog copufipacpod kol Specordfnong, otav ot
Sudikaoisc ovtég Ssv Katadyovy o SsCHEVTIKY Yo Ta. spumAekdpeva pépn andpacn, dev
kafvoTEPOLY 0VCIdHS TV doxnom evdikov Ponbipatos, avaotéhhovy my andofeon Tov
oweioy Swauopdteoy ko dev mpokaholbv £Eoda, 0 mpokarodv ehdporta E5odw, ota
eviuapepopeva PEPN, SPOGOV TAVIOS 1) NAEKTPOVIKY 080¢ dev amotehel o povadikd peco
npdoPaong ot &v Adye Swudikasieg ko sivon dvvath 1 Ayn TPOCOPWVOV PETPOV OE
eEpsTIKEG TEPTOGELS 0T omoleg TO ERELYOV TG KeTdoToong To ertdAiier (BA., ouvapdg,
omogaog e 18n¢ Maptiov 2010, Alassini k.hm., C-317/08 éwg C-320/08, EU:C:2010:146,
okéyn 67, wobdg wom ¢ 14ng louvviov 2017, Menini kon Rampanelli, C-75/16,
EU:C:2017:457, okéym 61).

71 O dwpopetikée avtée mpoimodicelg epappdlovron mutatis mutandis oy emipoyn oy
vnGBeon g Khpog dikng vroypéwon efhviinong tev mpoPlemopsvav  Swudixacidv
SLOKNTIKTG TPOSPLYTE.

72 Eropéveg, 610 oatodv Stkectipo svamdxeton vo eSETRCEL Pmmg o1 ouyKkekpipévol 6pot
kiviione Tav mpofierdpevoy oto chofaxikd Sikouwo Sadikacidby SonTing TPOSEUYNS
ennpedlovv Sucavihoye To KeToYVUpODLEVe 60 (pBpo 47 Tov Xaptn dikuiopn TpeYHETIKNS
TPOCPUYNS EVOMOV SIKAGTNPIOL.

73 Tro mhaiow ouvtd, smonpoiveton én o P, Puskdr mpoéfure petao dihav v dmaepin
afePoromnrag o¢ mpog o Chmpa av N xpobsopin GoKNONG EVIKNG TPOCHUYNS opyilel vo
Tpéyel TP TV £K30GT OMOQactg €rl mpoc@uyTg ooknbeicag evdmov Mg OcEing
Slownmkne apyns. Av tovto oyvel, 1 vmogpéwot e§AvtAnong twv mpoPiemopevov
SLSIKaoIV LTINS TPOsEYYNS, 1} omole svdéxetar va eumodicer Ty apochucn om
SucaoTiki rpocTacit, 48y ivil COPGOVT HE TO KoToxupoduevo oto dpdpo 47 tov Xaptn
Sucaiopo 0nOTERESUOTIKNG SIKACTIKHG TPOCTAGING EVATIOV MKAGTIPIOV.

74 Doov apopd Tic kefuoTeposls, vievBupilsta 611 10 apBpo 47, dedtepo eddgio, Tov Xapm
npoPrénel 10 Swodopa kbe mpoohmov ve exdikdleron N vrddeoh Tov evidg edhoyng
npobeopiag. Morovott o Sikaiopa avté agopd ) ducactikn Swdikadio anth kabavtiy,
eviovtolg dcv Oa mpémer PePuicng va pmopel vo gaikidevbel pécw g mpofheymg
npobnofécsmy yid TV GOKNOT EVOIKNG TPOSHVYI.

75 Ogov agopd T $£0da mov Ba pmepodcay Vol TPOKHYOUV o TNV TPOIYODUEVR SLOKNTIKT
£vOTUOT, OTMG EMGHPAVE KOL 1) YEVIKY] eroayyehéag pe To onpeio 68 kor 69 Twv TpoTAcEDY
G, POAOVATL EMTPETETOL KaTtapyfy ot kpdin péhn va empdliovy edhoya téhn 1o ™
Sefayori Tov Soumnikdy Swudecidy, evrovtolg To téhn ovtd dev propsl vo. glvai T0Go
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VyNAd Gote va amotehody eumddio Yid TV GCKNGT TOV KAToXupovuevoy 6to apdpo 47 tov Xaptn

76

77

78

79

80

81

82

83

SIKALDUOTOS OTMTOTEAEGUUTIKAG SIKUOTIKTS APOGQUYAG. Lovaphg, apéast va Anedet vadyn om
10 TELOC 0V TO MPocTiBeTaL ota £€oda TG dikeoTiag Swdwacicg.

Katdémy tov mposktedivimv, 1 andvinen tov Kpemer va dobet 610 mphTo epHhTnpe £ivo 6Tt
10 Gplpo 47 wov Xépm &xel v évvouwr 6m dev avuiriBetan og sbvikn vopobesio n onola
npofhénel 6TL N Gokmon £vdikng Apoceuyng and mpdawmo smkoAolpsve mpooPort} tou
SIKOLDUUTOE TOV OV WPOCTOGIR TOV dsdopévev TPOCOTIKOD YUPaKTipa 10 ON0I0
KUTOYVPGVETOL otV odnyie 95/46 sEuprétar amd v mponyolpevn eChvrinon tov
npoPremopsvay  dwdikaciby SwwmTikig wpospuyng, vEO Y ApoUmdOesn ST o1
ouykekpybvol Opot kiviong tav gv Adye Swdikecwhv dev emnpeilovv dvoavidroya o
Ketoyupodpsvo ot Sudtaln avt Sikaiopo wroteAsoponkng MKUCTIKAS APOGTAGIOG
gvomov dikastnpiov. H e£dvtinon tov mpopfrendusvov 1adikacidy 101K TIKNG TPOTPUYNG
rpénsl, petald dhov, va puny kedvetepel ovoundhe v doxnon evdikov Pondhuatog, va
avooTéAAEL TNY andoPeon tov owkelnv Sikampdtov ko vo iy mpokedel vrepPouh £Eodu.

Enitovrpitovepwtiuarog

Me 10 Tptto epdmpa, to omoio apémst vo egetootel dedtepo, to mtovy dikaotiplo Cnrel
xeet’ ovoioy va devkpivioTel av 1o Gpdpo 47 Tov XapTn £xe1 MY Evvola 0TI ETyOpEvEL OTH
gbvicd dikaotipw vo amoppirtovy, wg péco arddetng g napdfaong tov tpofirendusvay
oty odnyio. 95/46 Kavovev TPOCTAGIOE TMOV OLSONUEVOV POGMTIKOY YupakTipa, £vav
KTdAovo, 6TOC eival o enipayog oty Kipux dikn, tov oroio rpockopilel to evdiagepdpevo
TPOGHNO KAl 0 OTOL0G REPLEXEL IPOTHTIKE dESOPEVE OV TO UPOPOVY, GTNV MEPIRTNHON KATE
TNV OOl TO TPOCOTO AVTO ATEKTNGE TOV KATAAOY0 auTd Y@pig T vOuun cvykatdbson tov
vrenduvov exeéepyaociog tov 0edopEvay auTdv.

Enitooropadextod

Avupopol PETEXOVTES KoL svOlaQepOUEvOL o omoiol unéPalov MUPATNPOE EVOMOV TOL
AkaoTnpion @povouy OTL T0 TPITo TPOSIKNOTIKG epATIHG Sivon omaepddeKTo.

Apevég, katd tov P. Pudkar ko m ZhoPaxua) KuPépymon, 1o epbmua autd Sev dygl kapio
oyéon e to dikuio g ‘Eveoong, kofocov dev vrdpyel pubon mg ‘Evaong oxsti pe
VOPOTITO TOV AOSEIKTIKMDY PHECWYV.

H emiysipnpotoroyio Speg vty dsv uropel va yivel dexri.

Tuykekpuéva, domotdveton 61 o P. Puskar {ntel tov Sdwuoticd £heyyxo uétpov tov
GROPOKIKOV POPOLOYLKDY apydV, SNAUdN TG KATAPTIONG TOV ENIHAYOL KATAAGYOL PECEH TOV
onoion, 6mwg ovtdg woyvpileton, mpoofiibnkav to Sikmbdpate mOU OV avayvmpilel N
oonyia 95/40.

H sk pépovg tou artovviog dwactnpiov amndppym tov emipaxov omy xupia dtkn
amodeutikoh péGou v Tov povadikd Adyo ot o P. Puskdr aréikmnos 1o péso avtd ywpic
vomun  cuyxardfeon tov  umedBuvouv  Tng  smegEpydsiag  GUVIGTE  AEPLOplopd  TOL
npofhendpevon ato dpbpo 22 g odnyiug 95/46 SiKudPOTOG OIKAGTIKNG TPoGRUYTE KadGG
KOL TOU KATOYDPOVUEVOL 6TO (pbpo 47 tou Xdptn SIXaOPAToq TPAYUCTIKNG TPOSEUYNG
gvomov dwastnpiov.

Aopetépov, 1 Tosyxn KuPépvnon e&éppuce appfolieg wg mpog v kpiowpd o tov tpiton
EPOTNULTOS VIO TNV EMAVOT TNG S@opds ™S KOPLg SIKNG, GTO PETPO KUTH TO 070i0 nia £
TOY SKNTIKOY ¢pydY Tov givar Hradikog g mapodcog Swpopac, dnNAadt] To YPOQED g
poporoyiknc Solknong yw T dimén Tov cykdnpoatog, dev apeiofnrel v drapin tov
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enipayov ketardyov. Erouévac, otn Swpopd e kopug dikng dev tifeton {Nmmpe oxeted pe v
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HrEepén 10U exipayoL Katakoyov, ondts dev emPaileton va amopaviel to Aikaotiplo erl Tov
TAPABEKTOD TOV GYYKEKPUIEVOD KATORGYOV (0 OTODEKTIKOD PECOV.

Twvaene, apkel 1 Swmictoon Ot o awodv dwaoTiplo dev €xel amopauvlel emi TOV
TEPIGTAGEMY OV TEPPBARLOVY TNV KATAPTIGN TOV EMPAYOV KUTEAGYOD.

Y6 tig suvlikes autés, Aappavopsvng vroyn tng voporoyiag mov vasvBopileto pe Tig
oxéyeig 49 ko 50 ¢ RepOVoag andPACG, 08V MPOKVATEL TPodfAmg 6TL 1| {nTrodusw
eppnveia Tov Suceiov e Fvaong dev éxel kapic 6Y£0M Pe T0 DTOGTUTO 1] TO AVTIKEINEVO TNG
Sa@opdg g xOpLag dikng.

Katémv tov npoektediviav, to Tpito spammpua mpénel va kp1oet mopadextd.
Eni ¢ oveiag

Onme emonpuavenke pe m okéyn 82 TG Tapodoas andeasng, N aroppuyn Kotehdyon, drwg
o emipoyog ot KopwL dikm, wg pécon amddeitng g TopaPacns TOV Kavevevy TposTadiug
ToV SIKEPGTOY TV avayvopiler 1 0dnyio 95/46 cuvicTd IEPIOPICUO TOV KOTOXVPOVHEVOD
010 Gpfpo 47 1tov Xaptn Swanbpotog amoteheopatikig SixacTikng mpootasiag evdmov
Skacmpiov.

Ao T oxéym 62 g mopolong OmOPUONG TPOKORTEL OTL O WEPOPISHOG AVTOS
Stkowohoysiton, oOppove pe o Gpbpo 52, mapdypapogl, tov Xépm, poévov &pdGOV
apofrénetar amd Tov vOpo, cEfetat T0 POCIKG TEPIEYOLEVO TOV £V AOY®D Skoubuatog Ko,
TPOVPEVIG THG OPINIG TNG AVIAOYIKOTNTAS, £ivan GvaryiKaiog KoL EVIUMOKPIVETAL TPEYHOTIKE
0F GTOYOVE YEVIKOD evdlapépoviog mov averyvmpilel n 'Eveon 1 oty avaykn mpostociog
tov Sikonopdrov xu ehevleprav tpitov.

Q¢ £k To0OTOV, TPOTOD TO KUTOVY SIKAGTIPIO WIOPEGEL VA ATOPPIVEL TOV EMijay 0 KUtdAoyo
e anodawtkd péoo, opeihel xarapybs vo Peforwdel 611 avtdg 0 TEPOPIGUSS TOV
BliccdPGTOC AROTEAECHOTIKG EVBIkNG MpoopuyNg Bpofiiénetul Svrmg and To £8vikd dikaio.

Ev cuveyeie, 10 Sikactipto avtd fa mpénst v sbetdoa ov 1 andppryn avth fiyel to facwo
REPIEYGEVO TOV SIKOUDIOTOS HROTEAECUATINNG JIKOOTIKTG TPOCTAGING OV KATOXDPOVEL TO
GpBpo 47 10v Xapt. Zto ahaicww avid, Bu mpémer petald dAhov ve sdoxpPacst av 1
OIapEn TOV EMPAXOV KATEAGYOU KOl TO Y&YOoVog 0Tl o8 autdv meprhopfdvoviol dedopéva
TPOGHTIKOD YOPOKTAPO Tov apopody tov P. Puskir apgioPrrodvier oo mheiow tng
dlapopiic TG koplog dixmg Ko, evdsXopEVag, av To evdwpepdpEVe Tpocwno dubétel dhka
CYETIKG, AMOOSIKTIKG. pECU.

Téhog, T0 sv hoym dkacthplo B TPENEL Vo EKTNGEL KOTE TOGOV 1) ardppuyn TOV Enipuyov
KOTOAOYOD G GROSEICTIKOD Uécov givon avoykaio Kl OVIOTMOKPIVETOl TPOYHOTIKE OF
oTOYOS YEVIKOD evdiepépoviog mov avayvapilel n Evoon 1 oy aviykn npoctaciog Tov
Sikenmudtov Kol eAsudepioy tpitwoy.

TOVUP®OC, TPOKVNTEL OTL 0 TKOTOG TOV EYKELITA GTHY LTOPUYY THG UN) EMTPEXOPEVIG XPNONG
EOMTEPIKDY EYYPOPEV oTo TAXICIO SkacTikig dudikacicg svdéyetal vo cuviotd Beptd
o16%0 YevikoD svduepipovtog (Bh., suvapag, Swwrdkeis tng 23ng Oxtafpiov 2002, Avorpie
xotd  TupPoviiov, C-445/00, EU:C:2002:607, oxéyn 12, ¢ 23ng Moptiov 2007,
Stadtgemeinde Frohnleiten ko Gemeindebetriebe Frohnleiten, C-221/06, EU:C:2007:1835,
okéyn 19, xabdg kol mg 29ng lavovapiov 2009, Donnici ka1é Kowoflovkion, C-9/08, un
dnpocievdsica, EU:C:2009:40, oxéyn 13). Emnléov, dtav £vag Katdhoyog 6meg 0 eXipyog
ouy kope. Sixn Oswpeiton epmotevtikds xat mepthopfaver dedopdva mpoOSHRLKOL
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ROy TPOCAHTMY.

Modovém 1| amdppLYn OF GROSEIKTIKOD PEGOV EVOG KOTAAGYOU 6TMG O ETIpAYOG GTNY Kipl

Sixm, o omoioc omoktENKe ywpig ™ véupn cuykarddesy] tov vredbuvoy erelepyasiag Tov
NEplEyOpEvDY 0ToV KoTdhoyo Ssdopédvav, sivan Ipdceopn Yo my eritevdn oV aveTépo
oKOmdY, EVIOHTOWK T0 atoty Sikactiplo opeiker v eCukmPdoet pinog 1 ardppyn avt
emMpedlel Sucavahoye T0 KATOXLPOUHEVD 6T Gp@po 47 tov Xdpm ducaiope mpaypatiig
POCYPLYNG EVOTIOV dikaaTrpion.

TIGvTag, TOVARQIGTOV OV NEPIRTMON xotd Ty omoic 10 NPOCORO TOV OTOOV U
TPOCHTIKG dsdopéva teptiapPavovton otov kKatdhoyo SeBézel dikalopn mpocfuong ote
Sedopéva avtd, n ardppyn vt sivon Sueavikoyn Tpog Toug 31005 CVTOLE GKOTOVCE.

Tovapdc, emonuaiveton 6tL 10 &pbpo 12 wng odnyiag 95/46 ebacouhilel oe kabe mpdceno
dwaimpa TpocPucng ota cviieydpsva dedopive mov 10 apopovy. Extog ovted, and o
GpOpe 10 kon 11 g odipyiog 95/46 mporintel 611 0 VAEVBVVOS EMELEPYAGING TV SESOEVOV
auThv 0PEiler Vo TopEXEL OTH EVRIPEPOIEVE TPOGOTN opLopéveg TANPOYopies oYETIKES pe
Vv ensLepyacio quT).

Molovét 1o &p8po 13, maplypogog 1, g odnying 95/46 smtpénst tov TEPOPLOPO TOV
Katoxvpodpuevev ota apdpa 11 ke 12 mg odnyiog avtig dikempdatay, dtav o EPopiopds
auTHC GuwvioTd ovoykaio pétpo v ) Swevraén petedd EAhov ™ mpdinyme, TG
Sepevvnong, e Suutictoong kar g SiwEng Tapafdocov Tov Towikod vOuey fi onuayTikos
OKOVOIKOD 1] YPNHOTOOIKOVOIKOD CUHYEPOVTOG KPATOUS PEAOVG, ouuREptApfevoptvay
TV POPOAOYIKMY Bepdrav, KuBdS KaL TNG ANOCTOANG EAEYYOD, sTbempcEmg 1| PUBCTIKGY
KaONKOVTOY, svIo0TolS, 10 8v AMyw aplpo 13 amotel pnidg tétowon eidovg nepropiopoi va
smpdErhovion pe Sidtaln vopov (Br., cuvapds, omdeoon mg Ing Oxtwfpiov 2015, Bara
kA®., C-201/14, EU:C:2015:638, oxéyn 39).

Eropévoe, mpoksiuévor va sktyuBel 1 oveloyikémTo g omdppiyng Tov EMiUYOV
KOTOAGYOD O GMOSEWTIKOY PEGOV, TO 01To0Y Sikaothplo opeihel vo sCetdoel katd MooV N
£0viK) ToL vopoBecia mepopilel 1) 6y, ot oxton pe to Sebopéva tov Katerdyou autod, To
Sucandpate evnuépoong kul TpdcPacng mov mpofiinovy ta Gpbpae 10 £ag 12 g odnyiog
05/46 ka1 KOTA TOSOV O MEPWOPICUOEC avTdG elvar evdeyopéveg dikaiohoymuévog. Emmitoy,
akdun ko 68 mepintmon mov ToOTO wyver Kon mov eviomifovton ototyeie To omolw
cuvifyopolv VREp TC DIapENg Beltod coPPEPOVIOC Yio THY eVOSXOMEVT EUMOTEVTIKOTNTR
70V £xipayov KataAdyov, Ta eBvikd Sikaatipa opeiovy ve efaxpiphoovy katd nepintoon
oV T GTOWEIC VTA VAEPISXVOVV TOL GUPPEPOVTOG GTNY APOSTUGIH TOV HIKMMOUATHV TV
Wi Ko oy vadpyovy, oTo mhaicto g Sudikasiog evbmov tov Sikastnpiov awvTol, dhia
néoe efaopdlong e ev Ady® epmotevnkdTTeg, s101kéTepa doov apopd Te dEdopEve
NPOCHTKOY  KEPAKTAPE TV GAAwV QUGIKGOY Tpootnwy aov Tepapfdvovial oTov
KOTOAGYO GVTOV.

Béogt tov apoektedévioy, 1 andvinon mov wpénel v dobel oto tpito epOTnue sivat 4Tt 70
apBpo 47 o1 X&pt £xeL Ty Evvow 6T1 amayopeter ota v dikasTma va gmoppinTovy,
oc péco anddeitng g mapafacng tov mpoPremopsvev oty odnyla 95/46 Kavovev
TPOCTAGING TV SESOUEVEV TPOSHOELKOD YUPUKTPE, £Vav KOTAAOYO, 0T0G £ival O EMPOYOS
ot kbpre Sixn, tov omoio mposkopilel To evdraEspOUEVO APOSHTO KAl 0 OMOIOG TEPLEYEL
APOSOTIKG Sebopéva TOV 10 oPopovy, GV TEPITTOGY KATA TV ORoie T0 TPOSHAC UVTO
OTEKTNOE TOV KOTAAOYO QLTS XMPIC T VOpRiuT cuyketdfeom tov vievbuvou erelepyaciog
TV Se30pEVOY QVTOY, £XTOG £dv 1 andppym auth rpoflénstar and v gbviki vopobeoia
Kot oéfetol 10660 10 Pucikd MEPIEXGHEVO TOV SIKUAMUATOG TPOYHUTIKYS TPOGPUYNE 600 Kal
™MV apyn TN AVOAQYIKOTNTOS,
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Eri tov devtépov epwriuaroc

99  Me 10 dsutEpo spdTNe, To oy dwaatipo {niel kot ovoiav ve dlevkpwvioTel av M)
odnyio 95/46 ko o Gpbpa 7 wor 8 tov Xdptn £youv TV fvvoe OTL avritifevial G
enekepyooia Se30UEVEOV TPOCOTIKOY YOPEKTNPN GO TIC OpYES KPATOVE PEAOVG IIE SKORO TIV
gionpaén Tov PAPOV Ko TV KUTETOAEUNOT] TNS Popoduapuyng, Orwmg sivan 1 enséepyacia N
omoia mpayperomoeitol oty uddeon g KOpLag Sikng PEGE® TG KUTAPTIONG TOV ERIPAYOV
KOTOAOYOU, Ympic TN oVYKETEHE0 TOV EVOLLPEPOUEVOY TPOCHTMDY.

Exi tov mapadexrod

100 Kotg tov P. Puskdr, 1o Sehtepo mpodikuotikd gphtnue eivon vaoBetind xar dev aokel
emppon oty enilven g dagopds g kupag dikng. Tuykekpuéva, To aiTovy SKAOTNPO
{nrst amokhelotikd kot povo va devkpwviotel o (Rtpe ov 1 ereepyasic dedoptvev
TPOSOTIKOD yopoxTipa and 1 1e0vven owovouxdy eivar emTpeRth ev yével, oAl dev
QApoph CUYKEKpINEVE TOV emipayo kutdroyoe, o omoiog oyxediotnke amd Tn digvbuvon
OTKOVOLILKGV ¥mpic va vmdpyel oxetikt vopy fdon.

101 Tlpémer eviodtow va yivel dextd, Aapfavopévng vadyn g vopoloyiag mov vrevBupifeto pe
Tic okéyerg 49 kat 50 g repolicng ardGaong Kot Tov oToglnv mov aepéxel  Sidrtadn wepl
TopaTopms, 6T dev TpoKkdatel TpoediiAwg 0TL | {nrovusvn epunvele Tov Sikaiov g ‘Eveong
dev el kaplia Gyfon e 10 vITosTaTd 1 70 avTikeipevo e Swopdc g Kopag dixng.

Eri wie ovaiag

102 To dedtepo epdomue Tpénst va eéetaotel vid to apicpa g odnylag 95/46, oto pépo mov,
droc TporvnTel E1dKGTEPE GG ToV aKOTO Mg 0dnying avtrg, dnmg avtdg kabopiletm oTo
&pdpo 1, mapdypogog 1, epdoov minpodvior o1 Svvipel g dag odnyiag Opor ™G VOPIING
enstepyuociag dedopévav mpocwmikod yapaxtipa, 1 ev Adyw enebepyosio Bempeiton 6m
GUUPOPPDVETOL EXIONG TPOS TIG ArMTNOE Tev dpbpwv 7 ke 8 tov Xdpm.

103 Onwg mpoxvmrel on6 TG okéyelg 33 kar 34 g mopoVGag ATOQAoT|C, T KATAPTIoN
KOTOAHYOU OIEC 0 EMPUY0E STV KOpLE dikm, 0 omoiog TepAAUPAVEL Ta OVOPRTE OPIOUEVENV
PUOIKGY TPOCHAGY KL CVOYETLEL To TPOCOMR AVTG Me £va 1] TEPLGCOTEPU VOPIKE TEPOCOMN
0T0 £C6OTEPIKG TV onolev Katéyouv eikovukd SievBuviikég oxécels, ouviotd «eneepyooia
Sedopévov TPOSHMUED JOPOKTHPO» KoTd TNV £vvorr Tov ¢pbpov 2, otoryelo B, g odnyiag
95/46.

104 Toppova pe 11c Swtaleg tov xegaraiov II g obnyleg 95/46, 1o onolo tiAogopeital
«Ievikég mpobmobéoelg oxetwd pe tn Ognr smefepyacia dedopévev TPOSONIKOD
yopakTNpo», kae enclepyocio dedopévoy TpocmmikoD YUPUKTAPO —vrd Y em@OAGEN TV
mapekkAioswy Péoet Tov Gpbpov 13— mpéner va eivar GOUEOVY, APEVES, TPOG TIG UPYEG OV
TPETEL VO, TNPOVVTUL (G TPOG TNY TOLOTNTe TV dedopévay, Tig oroieg Hiter To apbpo 6, Ka,
apeETEPO, TPOC TIC Pacikéc apyés Mg vopuung excéepyaciog dedopévav mov umaplBpel To
apbpo 7 (Br. omdoaon mg 1ng Oxtwfpiov 2015, Bara kin., C-201/14, EU.C:2015:638,
aréyn 30),

105 YrevBupiletan eniong 6T, 6me¢ TPOKHATEL GO TOV GKORO MOV GLVICTUTAL 0T SWopdhion
1oduvapoy emumédov mpootaciog o8 Gha ta kparn pékn, to dpbpo 7 g odnyiag 95/46
wpoPhéner cfavtinTiké Kol AEPLOPIOTIKS KATAAOYO TOV TEPITTOGE®V KUTd Tig onoigg )
emefepyucia Sedopsvav npocOTKO yapaktnpa propel va dewpndel olvvoun (BA. ardpact
g 24ng Noguppiov 2011, ASNEF o FECEMD, C-468/10 ko1 C-469/10, EU:C:2011:777,
oréyn 30).
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Ewdwdtepa, smonuaivetor 011 10 otoueio € tov gv Aoy apbpov 7 mpofiénst dtt n
enetepyooio Sedoptvav nposomiked yapaxinpa sivan Bl povov edv «eivan amapaitmen
Y TV eKTARPOGCT) £pyovn dNUOGIoU GUUEEPOVIOG | ENTIATOVTOG GV GOKNoT) OTHOcIUG
gfovoing oV £yer avoreBel otov umedduve ¢ enegepyaciag 1 ctov Tpito oTOV ONOIO
CVIKOWVOVOVTOL 10 SESOUEVILS.

Méveog, N xatdption tov exipeyov KetaAdyov eviExetal va euinTel oy ev Aoym hdtadn.

Npéypoti, i eionpa&n 100 EOPOV KoL 1 KOTATOAEUNOY] T QOPOIPVYNS, TPOS TOV GKOMD
TOV ONOLOY KATOPTICTIKE 0 EALHAY0C KUTHAOYOS, Apénst va Bewpnloly wg épya dnpociov
GUUPEPOVTOC KOTd TV Evvold g dudtaéng avtig.

Evtottowg, oto arody Sikaotiplo evandxeral vo eéaxpifhaoel av v cAoPakucy vopobeoia
&xsr avabioer Té1010 dpyo omig chofaxikcés apyEg TOV KATAPTICHY TOV KATEAoYo GuTdv 1 o
£KEIVEC 6TIC ontoleg KOWOTOTINKE 0 v MOYM KATAAOYOC.

Tovaepde, emonpeiverar 6m, kozd to 4pdpo 6, mapdypagog l, oroyeio B, g odrying
95/46, ta. dcdopéva npocwmKel yupakTipo exPdrieton va cuAiéyovion Yo kaBopropévoug,
GaQeic ko voupoug okoods. Onng durictmos ka1 yevikn swoayysiéag pe 1o onpsio 106
WV TPOTACEDY TG, oTo Medio epappoyng Tov apdpov 7, ctoigio £, odnyiag 95/46, o
okomdg e exekepyosiog Tov SSoUiviv TPOSWTKOL YUPAKTIPA CVVIEETHL GPPNKTH LE TIC
appodidTneg Tov vrsdfuvov e enclepyaciag. Emopéveg, n amovop tov appodotitov
RPEMEL VoL TEPILVUUPEVEL LE COOHVEL TOV CKOMO TG EKACTOTE EREEEPYUOLUG.

T70 ouTovV SIKOSTAPLO svaroKertal emiong va gAEyEel av 1) KQTAPTION TOL ERIHOKOL
Koatohbyov eiver ovoykoio Yt MY EKTANPEOON TOV emipoxmv otV Kdpur dikn Epyov
dnuoociov cvppépoviog, Aupfovopdvaoy vroy, petabd dilav, tov akpPoig ororod g
KOTAPTIGNG TOL emipoyon xotwAdyov, TOV EvWOUWMV CUVETEKDY MOV EYEL YL TOVG
svdlapepopivong 1 eyypagy Toug 6tov Katdhoyo kuBmg Kot tov dnpécio M Oyl xepaKTipo
TOV KATOASGYOU HvTOv.

Exi 700 onueiov ovtov, sivel onpaviikd ve SwoQuilctel m TpNon TG apxnis NG
aVEROYUCOTTOS. ZOYKEKPILEVD, 1) TPoaTucio. Tov Bepshiddovg dikmbpatog Tou cefacion
™me WLeTkAg {mAg oto erinedo Tng Eveong smtdocsl o1 mapekkilcelg and my fpoctacio
TOV SEOOUEVOV TPOCOTIKOV YUPUKTANG Kat oL Tepropiopol g va py vrepPaivovy To opa
ToV anoAvTmg avaykeiov (BA., suvaehc, andpaon e 21ng Askepfpiov 2016, Tele2 Sverige
Kon Watson w.ar., C-203/15 ka1 C-698/15, EU:C:2016:970, oxéun 96 ko exel Taputdipevn
vopLoAoyin).

Eropévog, ote tiroty SKacTiplo everokeltal va sEakpiPaost ket t1ocov 1 KetdpTion Tov
EMPOON KATOAGYOL KOl ] EYYPEPY] OE QUTOV TOV OVOHOTOG TOV EVOIRPEPOPEVOV TPOCHTOY
gival TPOGEOPES YW TNV £MTEVEN TOV OKORAY MOV EMIDKOVY KOl KAT¢ AGCOV Ol CKOROl
avtol Sovovtal va emtenyBovv pe Aydtepo emaydn pétpo.

To ysyovdg e eyypogrc evdg apochron otov exipoxo kxotdhoyo svdéyetor vo Biyer
OPIGUEVE 0T TO UCoNOUETE TOV. ZUYKEKPIUEVA, 1) EYYPUPT) OTOV KOTEAOYO 00Td ShvaTol va
PAGYEL T O TOL KUl Vel ETNPEAGEL TiG OYEGELS TOV pe TG Poporoyikés upysc. Opoiwng, 1
gyypopn ot propel va vrovopsbasl 10 TekUPo odmoTnTag Tov 0KEOY MPOCHTOV, TO
onoio xatoyupodvetol oto  Gpbpo 48, mapdypupegl, tou Xdpm, xkabbg Kot TV
TPOGTUTELGUEVY ad 10 apbpo 16 Touv Xdptn emysipnpatikn) sigvbepic TOV VoKDY
NPOCHRAMY UE TO. OTOIN CUGYETILOVION T SYYEYPUHUEVH OTOV EMIPOXO KOTGAOYO QPUOWKE
npoconre. Tétow nposfoln ddvartar vo Be@pnBel chhoyn povov pocov veicTavTal sTapKeis
evdeifelc Goov apopd TNV vEdvowr 611 0 Orydpevos Katéyel sikovikég dievlvvikég Béoelg ota
vopka Tpdoman fe ta. onoia cuoxeTiletar Kal 4Ty, ¢ £K TOUTOU, LROVOPEVSL T GUAAOYY
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POPOV KUL TNV KETATOAEUNGT] TS QOPONGPUYS.

115

116

117

118

119

120

Av 10 owtodv Sikaotiiplo katoAnEel oto ooumépucua OTL 1 KATEpTIoN TOL EXiNOYOU
KOTEAOYOL givon avaykoin Yo Ty exeiipmcn £pyov SMUOCIoN GUUGEPOVTOS avATEBEVTOS
otov vaevBuVe g sasSepyaciag odpeave e 1o dpbpo 7, otoweio £, g odrnpyiag 95/46,
tH1e T0 dkooThple ovtd Do mpénel tepmtipe va efaxpifdoar dTL mANpOUVTIL Ko 01 Aouég
npoirodicelc g VO enclepyociog Sedopivay RPOCHIIKOY YUPaKIPo Tig onoisg BETal
n ide ouTh 0dnyia, g1ducd 3 o amoppEovoes and ta pdpa 6 ko1 10 £o¢ 12 g odnyieg.

Extéc antod, av cuvipéxouy AOYot yia vo. mepoplatolv, duvauet tov Gpbpovu 13 g odnyiog
95/46, opropéve oo To Stkendpote Tov Tpofrénoviol ong Tekevtaisg autég dwetdfe, dmmg
givor 10 dikaiopo evHEPDONS TOV EVALLOEPOIEVOV TPOCATON, O TEPLOPIOUGE QVTOS TPENEL,
omwe mpoxdarel amd T oxEyn 96 TG TEPOVSHS AMOPUCT)G, GPEVOS HEV VO RUPIGTATOL
avaykaiog v m Swevlaln evog and to anapBpodusve. oy maphypopo 1 wou ev Adywm
&pOpov 13 cvppspovia, OnOG Eiver Yo AOPAdElYpa Eva ONUVTIKG  OIKOVOUIKO 1)
YPNUETOOLKOVOIIKG CUUQOEPOY GTOV QOPOAOYIKG TOpEd, QOETEPOV OE Vo omoppéel ond
vouoBeTikd pétpo.

Béos 1ou ouvéhov tav mpoekteféviav, 1 anrdvinoy mov npénst vo dobel oto dedispo
gp@tnue sivon 6T o GpBpo 7, otoyeio £, g odnytag 9546 Exer v évvowr 6m Bev
ovorifeton oe enclepyacia dedopévey TPOCWAKOD YUPUKTPE AN TG apyss KpdTong
HEAOLE pe oKkomd TNV tempuln) TOv POPOV Kl TNV KOTATOAEUNGCT] TN Popodiupuyng, 0T®g
givon 1 exeEepyacin 1 onola npoypatonoeiton oty LvdBeon g Kipag Sling Hésw ™G
KQTEPTIONG TOV EMPAYOV KETAAGYOU Ywpic T ouyKatdfeon Tov svipepouévay, epooov,
apevhe, 1 eBvikn vopobssia £xel avabécea otig ev Adym opxfg £pyo oMuociov cupPEpovVEog
Kt v fvvorr ¢ SidTaéng avmg, 1) KATdPTIoN Tov ENipayon KataAdyov Kol i) £yypogy| G
QLTOV TOU OVOURTOS TOV EVOIEPEPOLEVOV TIPOCOTOV £ival SVING TPOGPOPES Kol avaykaieg
yio, TV emiteven Tov emdiokdpuevov okordv ko veictovrar srupkels evdsi&sig nia va
vrotelel T Toe evhupepopeve Tpdowne opbhg tepeAnedncuy oTov KATdAOYO oUT KoL,
apeTépon, TAMpodviar Ghec ov mpoimobiceg g vouyng emefepyucicg dedopfvav
TPOCENIKOV YUpAKTAPC TG onoieg B€ter ) odyyia 95/46.

Ertrovterdprovepotiparog

Me 70 tétopTo £pOTNUA, TO artovy Sikeotipio {ntel kat’ ovciav va devkpwviotel av to
GpBpo 47 Tov Xaptr £xg1 ™V Evvowr 6TL Bev eMTPENEL GE £8vIKO diKaOTIPLO TO ONOIO, 68
vRGBeor ekkpepodon evhmby 10U, SUTGTOVEL OTL LRAPYOVY OnOoKAioslg HETalDd NG
voporoyieg tov Euvpondikod Awaompiov tov Awkcwwopdtov tov Avlpomov wxou g
vopoAoyiog oV Alkaotnpiov va kpivel ot vepiaydel 1) dsdtepn avt vopoioyio.

To avtodv Sikaotipo, Oume, VREPUAE T0 EpOTNHE 0VTO KATE TPoORe YEVIKG, Ywpis va
Srevkpwicel copdg kon emakplPic o8 TL suvioTavrol oL anoKAlesig TIg onmoisg sTIKaAEITAL

YrcvBopiletar, ovve@®ds, OTL Ol OMUTAGE, GYETIKA e TO TEPIEXOUEVO  aAitnoNg
TPOSIKACTIKNG CTOPASTIS PVNPOVELOVIOL pnTéS 6To dpbpo 94 tov Kavoviouod Awadixkaciog
ov Awactnpiov, 0 omolo opsiker vo yvopilel kot vo Tpel oYoAoGTIKGOE 10 CATODY
Sikactrplo 6o mhaiclo Tng cuvepyaoiag tov kubepdvel To dpdpo 267 ZAEE. Exopévog, to
AITOVY SIKAGTAPLO TPENEL va £kBETEL smaKpLiG TONG AGYONE TOD TO 0dRYNGAY Vi diepmTnBEi
nepl g eppnveiog opispévey Satdienv Tov dikaiov g Evoong kol vo kpiver avaykaia
v vroPor] Apodikactikdv epatnpirov oto Aactipo. To Awactiplo éxel Kpivel omt
glvol amopaitnto vo mopdoyel o efvikd Sikaomplo évav gddyote apbud Swevkpviceoy
660V aeopd Tovg Adyors 1o Tovg onotovg exdhele Tig hardlelg Tov daiov g Evwong tov
onoiey {Ntel v eppnvein KAl 11) GXEGT] TOL VEICTATOL KATA TO &V AOYH DKAGTPIO NETALD
v dotdEemy oVTdHY KOl TG EQUPLOCTENG 0TI Swpopd ¢ onolag £xet enAngBel 0vikfg
vopoBesiog {amboaon g 9Ineg Maptiov 2017, Milkova, C-406/15, EU:C:2017:198,
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oxéverg 72 kon 73 xa@he kot skel mopanBépevn voporoyin).

121

122

123

124

125

OL grontfoeL oVTEG TEPAapPAvOVINL KAl 0T0 £yypopo «XuoTdoelg tov Akactypiov g
Evpomaikig ‘Evoons npog ta s0vicd dikacmpia, GYETIKEG ue v VoPoAN TPodKaGTIKGV
spwtnudrevy (EE 2016, C 439, 6. 1).

Ev mpokeipéve, smfdiieton 1 dwmictowen 6t o tétopro spdTnpe 3V mAnpoi Tig
anuToe1g Tepi 1OV onoinV yiveTon AdYog STIG AVOTEPE® TKEYELG.

Mpéme eniong va vropvnodsi 6ty kutd mdyie vopoioyia tov Atkaotnpiov, o Adyog v Tov
omoio {nreiton 1 ékdoon mag mpodikaotkig anbpacng ogv fykeitm 6T STUNWON
SUPPOVALVTIKOV YvOpdY el YeVIKAY 1 VIoBLTIKDY {ntnudtav, dika oty adfpien avdykn
QMOTEASOUAUTIKNG ETIAVONG g Evdkng dwipopds mov agopd 10 dikawo g ‘Eveong (BA.
andpaocn m™¢ 21ng AskeuPpiov 2016, Tele2 Sverige war Watson wim., C-203/15 xan
C-698/15, EU:C:2016:970, oxéyn 130).

Eropévac, to térapro epimua sivor anopadexto.

Eni tov Sikaotikdv s&odwv

Agdoptvoy 6TL 1) mopovoa dwdikacia £yl g TPOG TOvg dladikovg g Kipog dikng Tov
YUPUKTAPO TUPEPTIMTOVIOE MOV OVEKUYE evhmiov Tov g8vikod Sikacmpiov, o avtd
gvamoxeton vo anogaviel exi tov dwastikdv eEodov. Ta ££oda ota omola vrwofAndnkav
oGoL véPoiav Tepatnpiosic 010 AtkaeTApLo, TATY Tev ©¢ dvo dudikwv, dev omodidovtar

T Toug AOYoUs avTole, To AKacsTPIo (BEUTEPO TUTPA) ATOPRIiVETOL:

1) To &pBpo 47 100 XGpry Tov Ogpehrnddv Aikmopdrov g Evpordivigg Evoong
Exer Ty Evvoun 671 Sev avruriferor og s@vuxn vopoleoio n emola mpoPriénet 6T 1
doinen  ivdikng mpocouyils and mpdoomwoe emkoiobpsvo mpocfors] Tov
Sucondpatis TOL 6TNV TPOSTRGIE TOV LDOPEVEV TPOGOTUKON FUPAKTIPE TO
onofo Katopvpdverar oy odnyia 95/46/EK rov Evpordaiket KowvoBoviiov ko
tov ZupPoviiov, g 24n¢ Oxrwfpiov 1995, yw tnv mpoctucic TOY QVAKOY
APOCHTOY Evavtl TNG emelepyasiag dtdopévov TPOcRMIKOD XAPEKTHPA KEL YLK
v £2£082pn KvKho@opia TV dedopivov avtdy, saprdral and Ty Tpoyovpavn
eEavtinon Tov Nadikestdy S0 TIKIG TPosPUYN Tov Tpoflimevrar oto shvucd
dixkmo, veé TV mpoiwddeon 6TV 01 cuykskpyuivol dpol kiveng TOV v LiYO
Swdikaordv dev eanpedlovy dvouviioya TO KETOXVPOUPEVO otTn dudtaln cvti
dkaiopa amorsheopoTkig Owkastiki mpoatociug evdmov Swaostypiov. H
g&avTinen TeV Swdkacudy o TiKg Tpospuyiig mov npofiimovrar oo £hvikd
dikawe npémer, perald aliwy, ve v kadvotepei ovowmddg My doknon evdikov
pondfipartec, va avaotéddar Ty awocfeon Tov cikeloy IikamOpdToY Kal va pny
apokorel vaepfolika £foda.

2)  To apOpo 47 rov Xapmy tov Ozpshedov Atkaroparoy s Evponainis Evoeng
&gl TV Evvowx 0TV antayopever oto ghvikd StkaoTipra va exoppintovy, wg pico
anddaine e mopdfasng Tov npofhendpevay otnv odnyia 95/46 kavoveov
APOGTAGLUC TOV F£IOPEVOV TPOCHOTKOD (EPEAKTAPE, Evav KuTtdroyo, dnwg givel o
emipoyoc TNV KHpra dikm, Tov 000 TPOCKOPILEL TO EVOLAPGEPONEVD TPOHGMONO KoL
0 0T0I0G MEPUEYEL MPOSHOMIKA J£I0UEVE TOV TO APOPOTY, CTNY AEPITTMGN KATE THY
onoig To TPOCHTO GUTO UREKTNGE TOV KaTdroye ovVTé yopic TN voppy
svykutdfzon tov vazvbuvov enclepyncing tov dedopdvoy avtay, sktdg by M
andéppryn ovtij apofiiineron and v svikiy vopobraic ko eiferal téco To
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Boowd mepreyopsve TOU SIiKMOPATOS TPOYRATIKING TPOSOUYTG 660 KaL TNV apyni ™S
AVELOYIKOTIITAG,

3) To apBpo 7, srorycio €', Tng odnyiug 95/46 £xer v fvvorw 671 dev avtiriBeran o
enelepyacio Sdopivary TPOosHMKOD YOPAKT PR axd TS apyés Kparovg pélovg pe
oKond TV sionpaln To0V GOPOV KEL TNV KATATOAEUNGYN THS POpodioguyng, 07ng
sivon 1 snsbepyocie N omoia mpaypuTomoieitor 6Tty VIeGeon Tg Kiprag dikng
HEGW TG KATAPTIGNG TOV KATOAGYOL TpocdROV Xwpis Tt cvykatdlson tov
svdlaQepopivev, epéooy, apevic, 1 sOvuy vouoBesia éya avadicar oTig v Loyo
apyéc &pyo dmpociov cUPQEPOVTOG KaTA TRV Evvoln TG Ndateing ovrig, 1)
KETAPTION TOV ERXINEYOV KATUEALOYOU KAl N EYYPAYN 68 avTéHY TOU OVOPUTOS TV
evilgQEpopEvOV TPOCHAOY EVAL OVTOG TPOGPOPEC Ko avaykeicg v Ty
eritevin TV sMOLOKONEVEOY GKOTOY Kal v@listavral srapkeic evdeilalg o va
vroTedel 6Ty tae cvdragepdpeva mpocone opbag mepleinodnsay sTov Kariioyo
avTd Kal, PETEPOV, TANPOOVTUL Oheg 01 TpobmoBiaslg Tng vompng ersepyacivg
dedopévav TpocwmKoU upaKTipa Tig omoisg DETen 1) odnyia 95/46.

(vroYpapEC)

*  Thaeooo Sudkusiag: n clofuxuy.
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