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INTRODUCTION

A variety of contemporary factors has contributedhe swift rise on the number of
asylum-seekers coming to Europe after 2011, argk ghmen is raising concerns on how
the European Union (EU) will manage the financiadl @ocial burdens resulted of such
events. The high inflow of refugees at a time, comd with the overspread economic
crisis and the unbalanced distribution of asylumkses among Member States, have
systematically been driving State authorities talsarconducting more severe
assessment of asylum claims and immigration comirahe borders, further affecting
procedural guarantees of asylum-seekers and puttiegeck the effectiveness of the
Dublin System in co-ordinating responsibility abdion on asylum among European
countried. Moreover, the unpredictability of asylum-seekerdvements once inside
European territory and the continuous shifting @vel routes used to reach the region
are making not only the deliverance of assistaniallenging, but are likewise
hindering asylum-seekers’ registration, thereafteltaborating to form situations of
limbo and to collapse with the orderly model of lasy management envisaged under

the auspices of the Dublin regime.

A first cause to this massive migratory influx tods Europe is in great part due to
the conflicts in the Middle-East and Africa, resdltfrom the uprising of the Arab
Spring revolts that obliged millions to flee thiomes. This crisis involved countries
like Libya and Tunisia that had been used in th&t pa protective barriers to migrants
coming from other African States toward the EU afht, given the referred
circumstance of internal political instability, aged the Mediterranean coast
patrolling®. Despite these movements did not affected ingelaxtent the usual influx
of migrants coming from the affected countries todpe, they have provoked a wave

of irregular border crossing through the Mediteeam Sea, which represented an

! Munari, F., The perfect storm on EU Asylum Law: The need thiffethe Dublin RegimeDUDI,

Vol.10, No.3, 2016, pp.525-526.

2 UNHCR  (2016), UNHCR  Global Report 2016 p.90, Available at:
http://reporting.unhcr.org/sites/default/files/giBdpdf/06_Europe.pdficcessed 09 February 2018].

% Munari, F.,The perfect storm on EU Asylum Law: The need thiffethe Dublin Regime20186, cit.,
p.525.
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opportune condition for asylum seekers and econamigzants, trying to access the
EU devoid of proper traveling documents and Visas

Secondly, even though the wars in Irag and Syitally produced large amount of
refugees locally as the expectation was to rapidly go back homenwheace
reinstalled, the improbability of reaching shontrtesolution precluded any possibility
for these individuals to returning. This, addedréstrictive actions taken by hosting
neighbouring States in reason of the extraordinanease in the number of immigrants
entering their own territory and of their deteriimg economic situation, redirected the

inflow of asylum-seekers towards Eurdpe

The peak of arrivals occurred between 20aBd 2018 periods in which Europe
received approximately 1.2 million new asylum apgiions per year, large majority
from Afghanistan, Iraq and the Syrian Arab Republibese represented the most
critical moments since 2011, not only for the higimbers of migrants they accounted
for, but also for the increased use of unsafe &k travelling routes, being the three
major ones: the Eastern Mediterranean route, crgsie Mediterranean Sea from
Turkey to Greece; the Central Mediterranean roatessing the Mediterranean Sea
from North Africa to Italy or Malta; and the Balkdand route, crossing by land from

Turkey to Bulgari®’. These paths not only offered danger to the Ifféndividuals

* According to the UNHCR, migrants and asylum-seeldiffer in their definition. UNHCR: Asylum-
seeker is When people flee their own country and seek sangtirmanother country, they apply for
asylum — the right to be recognized as a refugekraneive legal protection and material assistarfse.
asylum seeker must demonstrate that his or her dégrersecution in his or her home country is well-
founded” Available at: https://www.unrefugees.org/refugee-facts/iwhat-refagee/ [Accessed 06
November 2017] Instead, migrant is an individuatttthoose to move not because of a direct threat of
persecution or death, but mainly to improve theie$ by finding work, or in some cases for educsatio
family reunion, or other reasons. Unlike refugedmwannot safely return home, migrants face no such
impediment to return. If they choose to return hothey will continue to receive the protection loéit
government  Available at: http://www.unhcr.org/news/latest/2016/7/55df0e556kr-viewpoint-
refugee-migrant-right.htnjfAccessed 06 November 2017].
® Fargues, P., Fandrich, QVligration after the Arab SpringEuropean University Institute: Migration
Policy Centre - Robert Schuman Centre for Advaridlies, Florence, 2012, p.4.
® De Bel-Air, F., Migration Profile: Syria European University Institute: Migration Policyef@re -
Robert Schuman Centre for Advanced Studies, Flee?@16, pp.3-6By November of 2015, there was
an amount of 5.6 million Syrian nationals that h#led the country since 2011, being the majoriy8%
g)f the total — hosted in neighbouring countrieshsas Turkey, Lebanon, Jordan, Egypt and Iraq.

Ibid., pp.1-2.
8 UNHCR, UNHCR Global Report 2015 - Europe regional summa2@17, p.82, Available at:
http://www.unhcr.org/574ed7b24.htifiiccessed 3 August 2017].
o UNHCR, UNHCR Global Report 2016 2016, pp.88-91, Available at:
http://reporting.unhcr.org/sites/default/files/giBdpdf/06_Europe.pdiiccessed 3 Aug. 2017].
1 OHCHR, In search of Dignity — Report on the human rightsrigrants at Europe’s border£017,
p.7, Available at: http://www.ohchr.org/Documents/Issues/Migration#aschofDignity-
OHCHR_Report HR_Migrants_at Europes Bordersjpdtessed 29 November 2017].
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travelling through them, but further affected inlamge extent States geographically
linked to the Mediterranean Coast and the Turkistdérs, such as Greece, Bulgaria,

Romania, Italy and Spdih

It is important to consider that, even though thé-Rirkey Statement closed the
Balkan-land route decreasing in 79 percent theowfthroughout in 2016, the
Mediterranean Sea routes were still being usedemad since turned into the main
channel to reach Europe. The UNHCR’s European Redeport confirmed this
assumption by showing that between 2015 and 201h6sil1.4 million people used the
sea paths, large majority individuals in need ahhnitarian protectiofi. This led to an
agreement struck by the EU, Italy and Libya in 2C&Wisaging to train Libyan
authorities to intercept boats carrying migrantsnlone side this measure resulted in
considerable reduction in the number of arrivateulgh the Mediterranean routésin
the other side it contributed for the detentiorttmiusands of migrants under inhuman

conditions in Liby&®.

Furthermore, regardless of the efforts engage@anoperations such 88JNAVFOR
Med operatiorSophia® and Frontex operation Tritbh recently replaced by the Frontex

Y Munari, F.,The perfect storm on EU Asylum Law: The need thiffethe Dublin Regime016, p.526.

12 OHCHR, In search of Dignity — Report on the human rightsrigrants at Europe’s borderg017,
p.10, Available at: http://www.ohchr.org/Documents/Issues/Migration#aBchofDignity-
OHCHR_Report_ HR_Migrants_at_Europes_Bordersjpdéessed 29 November 2017].

13 UNHCR, Europe key data Q1 + Q2 Jan-Jun 20172017, pp.1-2, Available at:
https://data2.unhcr.org/en/documents/download/5§B0dessed 3 August 2017].

1% UNHCR, Desperate Journeys — January 2017 to March 2013 April 2018, p.1: The number of
people arriving in Italy from Libya dropped from1,836 and 119,369 in 2016 and 2017 respectively to
6,295 in the first three months of 2018; the numbksea arrivals in Greece decreased significantly
compared to 2016 that accounted for 173,450, raxgia 2017 and the first three months of 2018 29,7
and 5,318 migrants traveling through the Meditegean sea paths respectively, Available at:
https://data2.unhcr.org/en/documents/download/63886essed 07 May 2018].

5 BBC, Matteo Salvini: Interior minister’s claims about rimigration, 11 June 2018, Available at:
https://www.bbc.com/news/world-44397372ccessed 20 June 2018]; Amnesty Internatiohabya:
European governments complicit in horrific abuseedfiges and migrantd2 December 2017, Available
at:  https://www.amnesty.org/en/latest/news/2017/12d#eyropean-governments-complicit-in-horrific-
abuse-of-refugees-and-migrantgccessed 20 June 2018]; BBEU migrant deal with Libya is
‘inhuman’ — UN 14 November 2017, Available dtitps://www.bbc.com/news/world-africa-41983063
[Accessed 20 June 2018]

' EUNAVFOR Med operation SophiaThe mission core mandate is to undertake systeratitics to
identify, capture and dispose of vessels and englassets used or suspected of being used by rhigran
smugglers or traffickers, in order to contribute woder EU efforts to disrupt the business model of
human smuggling and trafficking networks in the tSetn Central Mediterranean and prevent the
further loss of life at séa Available at: https://eeas.europa.eu/csdp-missions-operatiorssféammed-
operation-sophia/36/about-eunavfor-med-operatigiigo en [Accessed 09 February 2018].

" EC, definition of the Frontex Joint Operation ®rit “Frontex does not replace border control
activities at the EU’s external borders but it pides additional technical equipment and border glsar

to EU countries that face an increased migratorggsure. Triton is a Joint Operation coordinated by
Frontex.This operation brings together border guard autties and assets from 25 Member States and
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Operation Themi$, yet many people continue to lose their lives myrthe cross,
including women, children and other vulnerable gou/Vhile in 2015 it was registered
1,015,078 arrivals through the sea and 3,771 ngssirdead (being almost 0.4 percent
the population that didn’t succeed to concludepgsage), in 2016 the variation was of
361,709 arrivals against 5,096 of dead or missing percent). All the same, from
January until September of 2017, the UNHCR provideat there were 148,200
individuals that concluded the path and an avemdd®700 that did not (representing
1.8 percentf. This means that, although the number of migrantsing through the
Mediterranean Sea have considerably reduced frob®d 20 2017, the percentage of
those that were considered dead or missing duh@gtoss, largely increased along the

last two years.

The deficiencies along the Mediterranean operatatsthe high number of deaths
registered in the aforementioned statistics ratkedfirst issue of this work. Based on
existing international obligations derived from thenimum content of international
refugee law, framed under the respect for the pia®f non-refoulementcodified in
Article 33 of the 1951 Geneva Convenfiyrand the duty to render assistance to any
person found at the sea in danger of being losédrunder Article 98 of the UN

Convention on the Law of the Sea (UNCL&S]t is necessary to analyse what are the

it is hosted by ItaR; Available at: https://ec.europa.eu/home-affairs/sites/homeafféérs/what-we-
do/policies/european-agenda-migration/backgrouifoiimation/docs/frontex_triton_factsheet en.pdf
[Accessed 09 February 2018].

'8 Frontex — European Border and Coast Guard Agetiesontex, the European Border and Coast
Guard Agency, is launching a new operation in thent@al Mediterranean to assist Italy in border
control activities. The new Joint Operation Themi begin on 1 February and will replace operation
Triton, which was launched in 2014. Operation Threwiil continue to include search and and rescue as
a crucial component. At the same time, the newatjoer will have an enhanced law enforcement focus.
Its operational area will span the Central Meditenean Sea from waters covering flows from Algeria,
Tunisia, Libya, Egypt, Turkey and Albahidvailable at: https://frontex.europa.eu/media-centre/news-
release/frontex-launching-new-operation-in-centnald-yKgSc7Accessed 04 June 2018].

1 UNHCR, Europe key data Q1 + Q2 Jan-Jun 20172017, pp.1-2, Available at:
https://data2.unhcr.org/en/documents/download/5§B0dessed 3 August 2017].

% UNHCR, Desperate Journeys — January to September 20PD17, Available at:
https://data2.unhcr.org/en/documents/download/6(868essed 09 February 2018].

L UN General AssemblyGonvention Relating to the Status of Refug@@sluly 1951, Article 33(1):No
Contracting State shall expel or return (“refoulgré refugee in any manner whatsoever to the fromtie
of territories where his life or freedom would bedatened on account of his race, religion, natidga
membership of a particular social group or politica opiniori’, Available at:
http://www.refworld.org/docid/3be01b964.htfdccessed 14 February 2018].

22 UN General Assemblynited Nations Convention on the Law of the, S€aDecember 1982, Article
98 defines under para.l that every State has ttyetduender assistance tarfy person found at sea in
danger of being lostand “to proceed with all possible speed to the rescu@esfons in distress
Further, in para.2 it highlights the need ef/éry coastal State to promote the establishmegeration
and maintenance of an adequate and effective seardirescue service regarding safety on and ower th
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legal responsibilities binding the EU towards ce@ing with and facilitating the
access of asylum-seekers to European shores.

It is to take into account that the European case-expressed the need of
interpreting the principle afon-refoulementhrough an extraterritorial regard, deeming
the hosting State shall not only to refrain fromngsremoval against an individual
found within its territory to any places that offam real and personal risk of suffering
threat to life, acts of torture and ill-treatmehtt further to enable and facilitate the
access of asylum-seekers trying to reach domdsties, including those found in the
high seas on board of irregular embarkations. Tdes extends the responsibility of
States towards asylum-seekers found outside idjation and reinforces the necessity
of adopting positive measures in order to accornghg purposes and objectives of the
provision. In this sense, Article 98 reinforcesd @ontributes for the accomplishment of
such duty by defining that States have not onlyrésponsibility to render assistance to
any person found at sea in danger of being lostalso to provide search and rescue

services when necesséaty

The principle oinon-refoulemenis vastly approached within the course of thiskyor
not only for the essential role it plays along tdomtext of asylum protection, but also
for thejus cogensstatus attributed to’f creating an obligation of peremptory nature
for the State. The compliance with its prerogatiaes to be respected even under
circumstances in which the asylum-seeker does ulét fhe requirements to obtain
refugee statds and in which it prevails situations of state nfezgency such as that of
the massive inflow of migrants, triggered by thearent European refugee crisis.
Therefore, this draws a bottom line in the appiaratof the right of asylum, defined
under Article 14 of the Universal Declaration ofrdan Rights (UDHRY, which binds

sea... where circumstances so require, by way of ahutgional arrangements Available at:
http://www.refworld.org/docid/3dd8fd1b4.htrjfAccessed 9 February 2018].

%3 Severance, A.A.The Duty to Render Assistance in the Satellite, &Y&'SL Scholarly Commons,
Vol.36, 2004 p.392 ff., Available at:
https://scholarlycommons.law.cwsl.edu/cgi/viewcontegi?referer=https://www.google.it/&httpsredir=1
&article=1141&context=cwilj[Accessed 14 February 2018].

24 UNHCR, The Principle of Non-Refoulement as a Norm of Quaty International Law. Response to
the Questions Posed to UNHCR by the Federal Catistital Court of the Federal Republic of Germany
in Cases 2 BvR 1938/93, 2 BvR 1953/93, 2 BvR 195p#&ras. 4-8, 31 January 1994, Available at:
http://www.refworld.org/docid/437b6db64.htf#iccessed 15 February 2018].

% salerno, F.L obbligo internazionale di non-refoulement deihiedenti asilp DUDI, Vol.4 No.3,
2010, p.492 ff.

% UN General AssemblyThe Universal Declaration of Human Rights (UDHR)esolution 217 A, 10
December 1948.
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even States not part to the 1951 Geneva Conventieparting from a customary
obligation of negative character, implying the pbiion to commit actions contrary to
the premises established under such prin€ipleis still established that the application
of the principle ofnon-refoulementannot be disassociated from other fundamental
rights that represent procedural guarantees toreriea asylum-seeker is not going to
be victim of torture and inhuman or degrading treaits. Such guarantees are based on
rights that shall secure the asylum-seeker is lgaagtess to an individual assessment
of his application, is not being victim of arbityadetention in reason of irregular entry,
and, in case removal is unavoidable, that he isgosient towards a safe “third-
country’®®. These are minimum rights that thence allow tharsal enforcement of

the minimum content of asylum, relied upon prinegbf customary nature.

Looking through indicators of EU Member States safady, Eurostat showed that
in 2017 those that received the largest amounirstftime applications within the EU-
28 were Germany with 31 percent of the total shimlgwed by Italy with 20 percent
(127,000 applications), France with 14 percent 0OQ), Greece with 9 percent
(57,000), the United Kingdom with 5 percent (33, 00fhd Spain with 30,000
applications. The data further informed that amdhgmber States with more than
5,000 first-time asylum-seekers in this period, iBp&rance, Greece and ltaly were
those that suffered higher increase in their totaehbers compared to the previous year,
reaching respectively a total raise of 96 perc&BtQ00 more applications), 19 percent
(14,000 more), 14 percent (7,000 more) and 4 pe&000 more). Instead, Germany,
Austria, the Netherlands and the United Kingdom spdsthrough considerable
reductions in their total first-time applicationsomh 2016 to 2017, amounting
respectively in less 73 percent (520,000 less)pédrtent (18,000 less), 17 percent
(3,000 less) and 15 percent (6,000 less). This mtaat, despite the general numbers of

first-time applications reduced during the referpediod®, some countries still suffered

" |bid., p.502.

8 Gil-Bazo, M.T., The safe third country concept in international egments on refugee protectjon
NQHR, Vol.33/1, 2015, p.44:The safe third country concept is founded on th&onothat States’
obligations towards refugees who have not beentgthithe right to enter and/or stay in the country
where they seek asylum do not go beyond the plinoipnon-refoulement, that is, the prohibitionbe
returned to a territory where they may face protati treatmerit Available at:
http://www.unhcr.org/59c4beQ77.ppccessed 20 May 2018].

2 Eurostat, Asylum  statistcs -  Statistics  Explained 2017,  Available  at:
http://ec.europa.eu/eurostat/statistics-explaimelék.php/Asylum_statistidi\ccessed 20 June 2018].

% bid., In 2016 the EU-28 received 1.2 million fitsne applicants, while in 2017 the number dropped
to 650,000.
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a considerably increase, receiving extensively éngimount of applications than other
Member States, demonstrating certain level of iagtyualong the EU. In the same
study, it is also demonstrated that the assesswofeasylum claims obtained quite
different results among Member States. Even thotlgh general result in 2017
accounted for nearly half (46 percent) of positiivst instance decisiofis within the
EU-28, the range varied across the region. Whilentees like Ireland (89 percent),
Lithuania (78 percent) and Latvia (74 percent) @nésd high level of positive first-
instance decisions, Czech Republic, Poland andcEreecorded more than 70 percent
of rejections. As for the final decisiofiswhile Finland, the Netherlands, the United
Kingdom and Austria provided nearly more than 5@ceet of positive decisions,

Slovakia, Slovenia and Estonia presented 100 peatesjections.

In view of such disparities, the second issue o Work seeks to identify what are
the main factors that have contributed for buildsmydifferent realities in the asylum
management across the Dublin area. If in one siaedistribution of asylum seekers
was not occurring in a proportional manner alorgyrégion, in other words respecting
each Member States’ capacity, in the other side égkamination of international
protection claims were producing quite varied rissakross different Member States.
Therefore it is important to understand how the I[BuBRegulation has been allocating
responsibility among Member States, finding out thike this mechanism has been
promoting burden sharing on asylum or whether atiehas been contributing for the
increase of inequality within the EU; subsequem®monstrating how these factors
affect the way in which Member States have beeryaqpthe Asylum Directives,
created in light of the Common European Asylum &yst(CEAS) in order to

harmonise asylum procedures.

%! Eurostat: First instance decision means a decision grantethbyrespective authority acting as a first
instance of the administrative/judicial asylum pedare in the receiving countty Available at:
http://ec.europa.eu/eurostat/statistics-explaine@ék.php/Glossary:Asylum_decision [Accessed 2
October 2017].

% Eurostat: Final decision on appeal means a decision granted tie final instance of
administrative/judicial asylum procedure and whiesults from the appeal lodged by the asylum seeker
rejected in the preceding stage of the proceduseth® asylum procedures and the numbers/levels of
decision making bodies differ between Member St#testrue final instance may be, according to the
national legislation and administrative procedurasjecision of the highest national court. Howeviee,
applied methodology defines that 'final decisi@tuld refer to what is effectively a “final decisf’ in

the vast majority of all cases: i.e. that all nodnmautes of appeal have been exhaustédailable at:
http://ec.europa.eu/eurostat/statistics-explaine@ék.php/Glossary:Asylum_decision [Accessed 2
October 2017].
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The Dublin Regulation was developed with the puepokguaranteeing that every
third-country national seeking asylum in the Dubdirea had equal access to status
determination within the EU, at the same time, mvpnting multiple claims among
distinct Member Staté$ Its development concerned the unification of prheal rules
pertinent to asylum protection, implementation ofdmanisms to determine a
responsible State to examine each asylum applicatiod the application of mutual
recognition for decisions taken at a domestic lewsaning that, once a decision is
taken by a Member State, the others automaticaltg@at that decision, excluding the

possibility for the asylum-seeker to submit an aggpion in another Dublin State.

The system presented a variety of downsides. Thectdidependence of its
functioning with the way Member States apply itsrpgatives presumed certain degree
of flexibility that, as a consequence, still prodsidifferent patterns of treatment. This
factor, in combination with the criteria applied determine the “responsible State”,
defined under Article 7 of the Dublin Ill RegulatioDRII)®** not only deprived
asylum seekers from choosing the State in which tieéieve to possess higher chances
of being granted international protection and otiglo integration, but it further
contributed to increase feeling of uncertainty,@maging situations of irregularity and
limbo. In this sense, many individuals for fearitogbe designated a State with high
levels of refusals or low reception standards prefeemain in anonymity. Moreover,
the fact that so far the “responsible State” ruésl lbbeen mostly applied under the
criteria related to documentation and the firstrtopin which the individual acceded

the EU®, overcharged the European States with externaleébsrto the Mediterranean

% Policy Department C - Citizens’ Rights and Consittnal Affairs - European Parliamefithe Reform

of the Dublin i Regulation  Brussels, 2016, pp.11-12, Available at:
http://www.europarl.europa.eu/RegData/etudes/STOD#S71360/IPOL_STU(2016)571360 EN.pdf
[Accessed 2 October 2017].

* Regulation (EU) N0.604/2013 of the European Pamdiat and of the Council of 26 June 2013, see
Article 7 on the hierarchy of criteriaThe criteria for determining the Member State rasgible shall be
applied... on the basis of the situation obtaininggwthe applicant first lodged his or her applicatifor
international protection with a Member State..., MemiStates shall take into consideration any
available evidence regarding the presence, on #ratéery of a Member State, of family members,
relatives or any other family relations of the appht, on condition that such evidence is produced
before another Member State accepts the requetstkio charge or take back the person concerned,...
and that the previous applications for internatibmaotection of the applicant have not yet been the
subject of a first decision regarding the substdnce

% European CommissiorRroposal for a Regulation of the European Parliamand of the Council
establishing the criteria and mechanisms for detrimg the Member State responsible for examining an
application for international protection lodged @me of the Member States by a third-country nationa

a stateless person (recasfOM (2016) 270 final, 2016/0133 (COD), Brussdld, May 2016, p.9;
European CommissiorEvaluation of the Dublin Il Regulation (Final Reg), DG Migration and
Homme Affairs, B-1049 Brussels, 4 December 201%, pvailable at:https://ec.europa.eu/home-
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during the current migratory cridfs This affected the quality of their reception and
gualification policies that, accordingly, not ontyotivated asylum-seekers to attempt
manoeuvres to move to other European States wghehistandards of protection,
provoking secondary migratory flows, but it alsevéyed the overall effectiveness of

the EU Asylum Protection System.

This work then is divided in a two-level analyssgking firstly to demonstrate how
the EU law has been implementing international gattions derived from sources of
international human rights law and internation&ligee law into the European Asylum
Protection System, and secondly how the developmierggional instruments such as
the Dublin System and the Asylum Directives has gemented its scope. The general
aim of this research is to provide a critical assemnt on the EU Asylum Protection
System, triggering existing gaps between the naveand its implementation within
the context of the Mediterranean refugee crisiss throviding evidences on how such
deficiencies has been interfering on internatiadigations of Member States and the

EU itself on the protection of refugees.

Therefore, this thesis is divided into three pafise first chapter approaches how
main aspects of International Refugee Law, pawitylin what regards international
obligations derived from the principle nbn-refoulementhas been incorporated within
the EU Law. The second chapter addresses the genelds brought by the
Qualification Directives and the Dublin System irognding international protection
within the EU. The third chapter presents an assest of the Italian case law
reflecting on how Italy has been affected by thedgranean refugee crisis, and how
this determined the way in which international gations derived from the minimum
content of International Refugee Law, and the matives of the European Asylum
Protection System are being implemented at domiestat there.

affairs/sites/homeaffairs/files/what-we-do/polidasy/lum/examination-of-
applicants/docs/evaluation_of the dublin_iii_retjola en.pdffAccessed 17 April 2018]; Gilbert, As
Europe Living Up To Its Obligations to RefugeeS3IL, Vol.15 No.5, 963-987, 2004, p.970-971; Pyl
Department C - Citizens' Rights and ConstitutioAffhirs, The Reform of the Dublin 1l Regulation
2016, p.14, FootnoteThe first State where an application is lodged rbayresponsible for a variety of
reasons: because no other criterion is applicalldiecause a higher-ranking criterion makes that State
responsible; because the State in question dedwlepply the “sovereignty clause” of Article 17(1)
DRIII; or because it subsequently becomes resptmsibg. for missing the deadlines set out by 2@t.
DRIl for the implementation of transférsSetting Up a Common European Asylum Systeainote 6),
p. 158 f; Policy Department C - Citizens' Rightsl @onstitutional AffairsNew Approaches, alternative
avenues and means of access to asylum procedungsrimns seeking international protectiffootnote
6), 2014, p.9.

% Munari, F.,The perfect storm on EU Asylum Law: The need thifethe Dublin Regime2016, p.526.
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CHAPTER I:
THE INCORPORATION OF INTERNATIONAL REFUGEE LAW
INTO THE EU LAW

The EU Asylum Protection System is characterizedtpjuralist approach, mainly
influenced by three different sources of InternadgioLaw: the European Convention on
Human Rights (ECHR), the EU Law, and the International Refugee Lavelfts
regulated by the 1951 Geneva Convention and the7 I®8ted Protocdl. This
represents a mode of engagement among regimesisthdtaracterized by mutual
monitoring and openness, in which is not only micéd the existence of common
human rights values present within distinct legatems, but also acknowledged the
importance relied upon their differences, as thesnglement each other, bringing a

wider standard of protection within the region

The objective of this chapter is mainly to creaemon line bounding these legal
sources, providing an overview on how they intereith each other, and in which way
they have been contributing to frame the EU AsyRiratection System. An individual
assessment on their respective case law is thue maxkessary in order to identify how
prerogatives of the International Refugee Law drel ECHR have been incorporated
into the EU Law, and which international obligasotihey entailed to the EU and its
Member States. In this sense, the content herestlyfiapproaches the legal sources
governing International Refugee Law, establishimg minimum content of asylum and
its implications on international asylum managemsatondly demonstrating how they
have been implemented within the EU Law, discussiov the ECHR have been

influencing their application along the EU.

1. Sources of International Refugee Law
The first international instrument making referencethe right of asylum was the
Universal Declaration of Human Rights (UDHR) esistiihg under Article 14 that

“everyone has the right to seek and to enjoy in rottmuntries asylum from

37 European Convention for the Protection of Humanh&igand Fundamental Freedopr@ouncil of
Europe, Rome, 2 November 1950.

% Del Guercio, A.,La Protezione dei richiedenti asilo nel diritto émhazionale ed europedNaples,
2016, pp.32-33.

% Costello, C.The human rights of migrants and refugees in Euradaw, Oxford, 2016, p.42.

23



persecutioi This formulation, together with Article 13 thdetermines éveryone has
the right to freedom of moveméand hence to leave any country, including his otyn
constitutes a @l factoright of asylum once it suggests not only thatrevgerson is
entitled of seeking asylum in another State, bsb dlhat States have the duty to allow
this person to enter their territory, process hsglian claim and, if confirmed the
existence of well-founded fear of persecution, tan§j him asylum. Such definition
contemplates a threefold interest, defined by tbetrthe under the division of three
distinct faces on the right of asylum, being thém ‘right of the State to grant asylum”,
the “right of the individual to seek asylum”, aréétright of an individual to be granted

asylum™®.

Although the UDHR is void of binding legal forcéiet content of the right therein
produced a consistent level of interpretative issuethe acceptance of its prerogatives
as international obligations, and passed througkhcuence of legal developments that
evolved in a different manner among the three faddbe right of asylum. While the
first that departed from the assumption that it wessright of the State to offer refuge
and resist demands for extradition and the secbatlibferred the obligation of the
State to do not prevent the inalienable and inbielaight to freedom of movement are
deemed as part of customary international lawstrae did not holds true for the third
face on the individual's right to be granted asylinThis last aspect still does not
possess a homogeneous acceptance under Interhatiawa Insofar scholars like
Grotius and Suarez considers the right of asyluna amtural right of every person
entailing a corresponding duty on States to graytuan, Morgenstern sustains that
there is no right of the individual to be granteylam imposed against the will of the

State granting ft.

Grotius and Suarez were early writers of intermatidaw that conceived asylum “as
a duty of the State or a natural right of the imndlil in pursuance of an international
humanitarian duty*”®. Despite these idea was developed much beforgsitonly in the

early nineteenth century that this right becammlfirinserted in general international

40 Boed, R.,The State Of The Right Of Asylum In International, Duke Journal of Comparative &
International Law, Vol. 5:1, 1994, p.1 ff., Availab at:
https://scholarship.law.duke.edu/cgi/viewconten®agicle=1342&context=djci[Accessed 16 February
2018].

“L|bid., pp.3-10.

“2Ibid., p.8.

43 Weis, P. Territorial Asylum 6 1JIL, 1996, p.180: Weis lists 38 countries veh#re right to asylum for
individuals is recognised.
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law, resulted of the spread of democratic formg@iernment, in which it also came
the recognition of the right of people to rebeliaghoppression and consequently the
right of an individual to found refuge in anotheation under such circumstanéesa
contemporary author sharing this same view is Whs in these terms, defended that
an individual State granting asylum acts as an tagfetne international community. He
cites Article 2(1) of the 1867 UN Declaration onriferial Asylum®, referring to
asylum as a concern to the international commuaityl defends that although during
the negotiations on the Declaration many disagreésnen the matter occurred
resulting in a not explicitly recognition of asyluss a human right, yet it would seem to
be meaning of the Declaration that asylum shouldbeoexercised in such a way as to

refuse a person’s admission if such refusal woultfest him/her to persecutith

Morgenstern instead, developed his rationale basea context of post World War
II, in which it was under discussion the concessandiplomatic asylum to war
criminals, quisling, and traito}s In that period, although the extradition of qinigs or
traitors were strongly condemned, several multidtereaties provided for the
extradition of war criminals, based on the juséifion that despite their crimes were
political, the common crime element predominated &ence they should not be
allowed to enjoy asyluffl. Furthermore, such right was also criticised byuanber of
authors that considered diplomatic asylum as agd¢ian from the exercise by the
sovereign of complete rights over his territory authjects’. This brought the rationale
that no one is above the law imposed by his owreStarough seeking refuge in

another jurisdiction, prioritising the right to sreignty of States.

“Van Wynen, A., Thomas, A. J. JNpn-Intervention: The Law and Its Import in the Aives, 1956,
pp.391-392.

“> UN General AssemblyDeclaration on Territorial AsylumA/RES/2312(XXIl), 14 December 1967,
Available at:http://www.refworld.org/docid/3b00f05a2c.htij@ccessed 4 June 2018].

“6 Gil-Bazo, M.T.,Asylum as a General Principle of International LadRL, Vol.27, No.1, 2015, p.11-
12; see also Weis, BFHuman Rights and Refuge¢éRRC, 1972, pp.537-54.

47van Wynen, A., Thomas, A. J. JNpn-Intervention: The Law and Its Import in the Aivas, 1956,
pp.392: ‘A war criminal is an offender against the intermaual law rules governing war, while quislings
and traitors can be defined as nationals of anyestaccused of having violated their national law by
treasori.

“8 Moscow Declaration of 20 October 1943, para.4;damagreement concerning the prosecution and
punishment of major war criminals of the Europeansfof 8 August 1945; Peace Treaties with Italy,
Article 45, Rumania, Article 6, Bulgaria, Articte Finland, Article 9, and Hungary, Article 6.

“9 Barcia-Trelles, C.El Derecho de Asilo Diplomati¢®9 Revista de Derecho Internacional 161, 1951;
Morgenstern, F.The Right of Asylun26 British Yearbook of International Law 259, 99Morgenstem,

F., Diplomatic Asylum67 Law Quarterly Rev. 362, 1951.

0 van Wynen, A., Thomas, A. J. JNpn-Intervention: The Law and Its Import in the Aivas, 1956,
pp.393; See also Fernandez,H.Asilo Diplomiticg 49 Revista de Derecho Internacional 203, 1946.
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As shown through the analysis of preparatory waakd premises of traditional
International Law that attributes full sovereigmtyStates regarding admission, staying
and removal of aliens, the initial purpose of Agid4 was further to be regarded as a
right of States to offer refuge than a right of tineividual to be granted asylum
protection. Such prerogative was reinforced byltiséitute of International Law (ILO)
that declared in 1950 thaasylum is the protection which a State grants srdtritory
or in some other place under the control of itsag to a person who comes to seek
it">!, confirming the idea of not looking through thencept as an imposition upon
States to secure asylum, but merely as a pre+exisijht of States to admit a foreign

national on its territory.

This perspective can be illustrated through Atsglum Case (Colombia v. Pt
The starting point of this case occurred when aRan citizen, Victor Raul Haya de la
Torre, accused of taking part in a military relwailin Peru, asked diplomatic asylum in
the Colombian Embassy in Lima after an arrest warrilr. Haya de la Torre was
granted with a political refugee status by the @dd@n diplomatic authority, in
accordance with Article 2 of the Montevideo Convwamton Political Asylum of 1933;
and the Colombian Ambassador proceeded with a stécaddressed to the Peruvian
Government to concede Mr. Haya de la Torre’s sagsg@ge to leave the country, under
the premises of Article 2(2) of the Havana Convantn Asylum of 1928. Peru refused
to accept both, the Colombian unilateral qualifmatand the allowance for the safe

passage, alleging sovereignty violation.

The main issue herein questioned whether Colonalsithe country granting asylum,
was competent to unilaterally qualify the offencenenitted by the refugee in a manner
binding on that territorial State, also affordingcessary guarantees to enable the
refugee to leave the country in safety. The Coettl lthat in the normal course of
diplomatic asylum, a diplomatic representative hhe competence to make a
provisional qualification of the offence and theriterial State has the right to give
consent to this qualification. It meant that, siferu did not express consent on that,
the Colombian diplomatic authority was not entittfctaking such unilateral decision,

*1 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@(16, p.2.

2 Janik, R., The Right to Asylum in International LawVienna 2017, p.7, Available at:
https://ssrn.com/abstract=3076822cessed 17 December 2017].

*31CJ, Asylum Case (Colombia v. Perujudgment 20 November 1950, Available fetp://www.icj-
cij.org/files/case-related/7/007-19501120-JUD-01EN.pdf [Accessed 13 January 2018].
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binding within the Peruvian territory. It furthem@hasized that Peru was not part on the
Montevideo Convention, which precluded any positjbdf evoking Article 2 of the
Treaty to justify the unilateral declaration, asttldid not qualify either as regional
customary law. The way the Court adjudicated tlaisecis an important reference on
how State sovereignty prevailed over principlehoman rights by that time, turning
the appeal more into a dispute of sovereignty thanprotection of one’s fundamental

rights, among which encompassed the same waygheta asylum.

Despite the later efforts of the UNGA to implemaniniversal instrument of binding
legal force securing the right of asylum as defingdler Article 14, no significant
developments in this sense were reached posteribnly attempt to do it through the
settlement of a UN Convention on Territorial Asyl@mvisaged within the auspices of
the 1977 UN Conference on Territorial Asyltfhproved to be a complete fail. Whilst
the Group of Experts entitled of producing the teaficles for the Convention worked
on a proposal to reconcile the right of the Statgyrant asylum with the persecuted
individual's interest in receiving asylum, the $tgarts showed disagreements on the
method by which it should be framed. Countries estria, Colombia, Costa Rica,
France and Italy were for a German proposal togeiee the duty of the State to grant
asylum. Instead, majority of the State parts regoresd in the Committee of the Whole
defended that such article should reflect moregghatrihan a duty of the State to grant
asylum, precluding any advance on the matter. Betybat, more recent expressions of
the international community like the World Conferenon Human Right§ held in
Vienna in 1993, reaffirmed the prevalence of Sgaterogative on granting asylum,
presuming that such matter should still evolve urndiernational Law. As posed in the
words of the UN Secretary-General that year, Bai@bali, in reference to the need of
adopting a universal legal instrument to guaraatde factoright to asylum, including
the third face of the right of asylumat‘this moment in time it is less urgent to define
new rights than to persuade States to adopt egistnstruments and apply them
effectively°®.

> UN General Assemblynited Nations Conference on Territorial AsyluinFebruary 1977, Available
at: https://www.cambridge.org/core/journals/internatibreview-of-the-red-cross-1961-
1997/article/united-nations-conference-on-terrébri
asylum1/8CDC145E7BEAF884D073AC5EAF37DH®BEcessed 17 February 2018].

® OHCHR, World Conference on Human Right¥ienna, 14-25 June 1993, Available at:
http://www.ohchr.org/EN/ABOUTUS/Pages/ViennaWC.agpgcessed 17 February 2018].

* Boed, R.;The State Of The Right Of Asylum In Internatioreak/ 1994, pp.13-14.
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What general practice has shown is that, if by side the international society does
not recognize the State’s obligation to guarantes right of asylumvis-a-vis the
concession of refugee status, in the other sidastains thatStates have a duty under
International law not to obstruct the individuaFght to seek asylufnThis means that
although States are not tied to the obligation r@ingng asylum in a strict sense, the
individual’s right to seek asylum must be anywagsarved through the prohibition on
the use of removal to places where he has real pmrdonal risks of suffering
persecution. These factors form the pre-conditionthe exercise of Article 14 under
the premises of its second face, which accordinglgssify as an international
obligatiorr”.

This prerogative is further codified under differeources of international law other
than the UDHR, present through Article 12(2) of thevenant on Civil and Political
Rights (CCPR¥ and Protocol No.4 to the ECHR, reinforcing thealegalue endowed
to the right of every person to leave any counimgjuding his own. Such right is
complemented by Article 3(1) of the Declaration Territorial Asylunt® that inferred
hosting States should refrain from using measusasHh’ as rejection at the frontier or,
if he has already entered the territory in which beeks asylum, expulsion or
compulsory return to any State he may be subjegetsecutiohagainst any individual
“entitled to invoke article 14 of the UDHRenabling the compliance with the purposes
of the right so seek asylurit means that, in the same way the country ofilorghall
not preclude the individual’s right to leaving, thesting State has equally the duty to
do not obstruct his admission, as a necessaryistepder to enable his access the
referred right that represents the minimum contdnthe international protection of
refugees, necessary to the accomplishment of thectoles of Article 14 of the
UDHR®,

Currently, the major document of reference in theiamal and international

management of refugee status is the United Natimme/ention relating to the Status of

" Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.29.

8 UN General Assemblyinternational Covenant on Civil and Political RightN0.14668, 19 December
1966, Available at: https://treaties.un.org/doc/publication/unts/vold29999/volume-999-i-14668-
english.pdffAccessed 18 January 2018].

¥ UN General AssemblyDeclaration on Territorial Asylum14 December 1967, A/RES/2312(XXII),
Available at:http://www.refworld.org/docid/3b00f05a2c.htijficcessed 18 January 2018].

% Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.31.
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Refugees (commonly known as the 1951 Geneva Cadowvenn Refugee$). It has
been generally accepted as the most comprehensgadlyl binding instrument in
international refugee I&% and it holds three core regulatory functions teslato:
settlement of pre-requisites to qualifwtio is (and who is not) a refugee and who,
having been a refugee, have ceased to bé; atetermination of their rights and
duties, including both, those already formally acknowded with refugee status and
asylum seekers; and finally, procedures to be \i@lb by contracting States in the
“implementation of the instruments from the admiaiste and diplomatic

standpoint®.

The Convention is applied under the supervisiothefUNHCR that was created as a
subsidiary organ of the General Assembly in 1956 &ter obtained permanent
mandat&®. The body not only controls the implementationpobcedures and laws
referred in by State Parties, but it also offetermational protection itself and provides
material support to refugees. Despite the UNHCRdanforcement powers over State
Parties, State Parties are bound to cooperateityidfiowing its presence within their
domestic territory and providing data and statsstic

The text of the document does not make any referéadhe right to be granted
asylum, as its main purpose is not to entertaithérdiscussions on the interpretation
of Article 14 of the UDHR. Instead, it contains anmber of provisions necessary to
secure the right to seek asylum, as a minimum gteeato the compliance with the
purposes and objectives of the Convention. Theselauses of binding force, referred
in Article 42(1) of the 1951 Geneva Convention amdtrticle VII(1) of the New York
Protocol, to which contracting States cannot demlgaThese guarantees represent
duties of contracting States that shall apply, erdy to formally recognized refugees,
but also to those still not formally acknowledgedihwthe status. They further serve to

®. UN General AssemblyConvention Relating to the Status of Refug#@S1.

%2 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, pp.32-
33.

6 UNHCR, Handbook on Procedures and Criteria for DeterminiRgfugee Status under the 1951
Convention and the 1967 Protocol relating to that® of Refugeesl992, para.12, Available at:
http://www.unhcr.org/4d93528a9.pfccessed 16 Jan. 2018].

% Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.33.

% Both provisions determines impossibility of Staarties to apply for reservations on Article 1,
regarding the definition of the term “refugee”; itl¢ 3, referring to the prohibition of discrimiian;
Article 4, related to freedom of religion; ArtictE5(1), on the right to access to courts; Article 88
prohibition of expulsion or return gfoulemer); Article 36, referring to the State obligatiow t
communicate the UNHCR about the laws and regulatwinich they may adopt to ensure the application
of the Convention; and Article 44, on denunciation.
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enable supervisory bodies to appoint inconsistenoie the implementation of the
Convention procedures and laws by the contractiagid3. The respect for these
principles are essential in order to prevent asydeekers from suffering persecution in
the hosting countries, ensuring minimum receptiondiions, at the same time to
impede the return or removal of these individuastdrritories where they can be
subject to torture and/or inhuman and degradirgfrment.

The scope of international refugee protection sysite a large extent relies on the
prerogatives of the non-derogable provisions, irtipaar those of substantial nature,
regulating the definition of the term “refugee” atih@ minimum obligations of Member
States towards asylum-seekers and refugees. Siecairn of this work is to give a
focus on the actual European refugee crisis, tagklhe management of the ultimately
massive arrivals in Europe, below | will mainly aesk the two aforesaid issues. Hence,
in order to contextualize the concept of “refugesid understand how it is being
applied, | approach the first cited function of th@51 Geneva Convention, related to
the qualification of the term (para.1.1.). It natlyjustifies why refugees differ from
other types of migration, but it also constructe thoundaries to the application of
provisions inherent to asylum protection. Nextxplain the implications attached to the
minimum obligations compelling contracting Stateshe exercise of asylum protection
(paras. 1.2., 1.3. and 1.4).

1.1. The definition of “refugee” under International Refugee Law

The meaning of the term refugee is not only extetgitreated under Article 1(A)(2)
of the 1951 Geneva Convention, but it also repisseme of the Treaty’s most
fundamental rules, to which is attributed non-detng natur®, expressed through
Articles 42 and VII(1). The prerogatives thereinpslate three requirements for
satisfying the conditions to be recognized as agedt. It defines that the person must
be “owing to well-founded fear of being persecuted feasons of race, religion,

nationality, membership of a particular social gmar political opiniori, find himself

% The non-derogable nature of this provision derifresn the fact that it outlines the basis on which
protection of refugees is granted, or denied, scatitinued, determining hence who are the benafisia
of the right. This means that interpreting it inodofaith and applying it in an accurate manner is
necessary in order to avoid persons suffering fammy of the referred forms of persecution to be elkni
the access to protection. UNHCRye Refugee Convention, 1951 — The Travaux premeagatanalysed
with a commentary by Dr. Paul Wejs.7, Available athttp://www.unhcr.org/4ca34be29.ppccessed
21 May 2018].
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“outside the country of his nationalitgnd, due to this fear, beufiwilling to avalil
himself of the protection of that couritry

The first requirement which refers tavéll-founded fear of being persecutdad
rather vague in the text of the Treaty as it gi@asumber of reasons of persecution
but it does not provide a clear legal definitiontioé term itsef®. This concept relies
then on the interpretation of national and intaomatl courts that, as a general
definition, classify it as severe deprivation ot tindividual’s fundamental rights. It
means that any threat to the life or freedoms efitidividual, discriminatory treatment,
and arbitrary penalty, producing substantial coneages to the life of the claimer,

could be classified as persecution.

The provision specifies yet that persecution shallaccompanied of well-founded
fear, which existence is justified through bothbjsative and objective elemefits
Subjective features encompass sex, age, healthitiomsd family and personal
background, belonging to specific ethnical, religippolitical and social groups, and so
forth. Objective terms in the other hand are basedeneral conditions predominant in
the claimer’s origin country, referring to both,ucdry of nationality and country of
current residence. The combination of both is resrgsas they bring together a twofold
view of the claimer’s individual situation, assegshis/her personal experience in one
side, and the overall circumstance present in digfiece of origin in the other side.
The UNHCR Handbook ascertains that, despite thgeste element is essential in
order to determine the applicant’s individual feafgersecution, the consideration to
objective elements is crucial to evaluate the @iétli of his/her personal statement in
face of the real context in the country of origim general, the applicant’s fear should
be considered well-founded if he can establishateeasonable degree, that his
continued stay in his country of origin has becantelerable to him for the reasons
stated in the definition, or would for the sames@as be intolerable if he returned

there’ ’°. By affirming the applicant’'s need to prove withreasonable degre¢hat

" Found in the Convention provision itself, and esieely treated irUNHCR Handbooland UNHCR
Guidelines relating to specific situations.

% UNHCR Handbook, 1992, para.51 defines that tharend universally accepted definition of
“persecution”. It however makes reference to Aeti8l3 of the 1951 Geneva Convention that brings a
vague and broad concept of the termthseat to life or freedom on account of race, radig nationality,
political opinion or membership to a particular salcgroup’.

% |bid., para.38.

bid., para.42.
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his/her continuing staying in his/her country oigor would become intolerable, it is
clear the need to appropriate of objective elemientise assessment of the claim.

It is likewise necessary to take into account tlasons of persecution as
circumstances of generalized risk such as warligeflict, indiscriminate violence,
political instability and environmental catastrophee not enough to ground the right to
asylunf®. The person normally has to show good reasonshefshe individually fears
persecution, taking into account one of the reaso@astioned in Article 1(A)(2) of the
Convention: face, religion, nationality, membership of a pauii@r social group or
political opiniort. For instance, illama Warsame v. Canadahe applicant, a Somali
descent, born in 1984 in Saudi Arabia but nevembgmanted with Saudi Arabian
citizenship, was lawfully residing in Canada sid&88. After two criminal convictions
sentenced to imprisonment, he received in 2006partiion order from Canada for
“serious criminality”. In the occasion, the Pre-Resal Risk Assessment (PRRA) found
that, if removed, the appellant would face riskite and ill-treatment if removed to
Somalia given his age, gender, lack of family @incsupport, lack of previous residence
in Somalia and lack of language skills. These sgmeed evidences that thesk was
personalized and distinct of that faced by the gengopulation in Somali&>. The
Committee acknowledged the claim and concludedtti@iState Party had to provide
the appellant with an effective remedy for the @&the was being prosecuted for, but

deportation to Somalia was to be avoided.

The UNHCR Handbook additionally makes referencesitoations of migration
occasioned by extreme poverty and misery that,genaral manner, are excluded from
the scope of application of the 1951 Geneva Comwersince they depart from a
generalised problem, affecting the population asale. It highlights that even though
this category of individuals, migrating for reasasther than those contained in the
definition and leaving their country voluntarily,eve usually not refugees, it was
necessary to carefully assess whether the reagahe @conomic shortcomings were

not deriving from economic discriminatory measur&$ecting a particular section of

" Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.35.

2 HRC, Jama Warsame v. Canad&CPR/C/102/D/1959/2010, view 1 September 201%ilakle at:
http://www.refworld.org/cases,HRC,4ee0f0302.hfadcessed 17 January 2018].

"3 |bid., para.7.8, on this issue see also Del Gaewi, La Protezione dei richiedenti asilo nel diritto
internazionale ed europed016, p.79.
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the populatiofi’. In this case, the victims had the possibilitypetoming refugees by
leaving their countries of origin as the deprivataf their social and economic rights
was occurring in reason of individual charactecssticlassified under the premises of
the grounds of persecution mentioned in Article ){2A of the Treaty. As expressed in
the UNHCR Handbook: “.what appears at first sight to be primarily an eoonc
motive for departure may in reality also involvealitical element, and it may be the
political opinions of the individual that exposerhio serious consequences, rather than

his objections to the economic measures them&éives

In conclusion, it is possible to affirm that thetura of the actions of persecution is
not of essentiality when defining well-founded feérmpersecution. What counts in this
case is to create a causal bound between the sdfgmersecution and the grounds of
persecution. It means that, if the individual caave his fear is founded on objective
elements that can actually result in serious andrsethreats to his fundamental rights,
justified through a subjective perspective thasoss such fear on actions occurring on

a discriminatory basis, then the primordial reqguieat of eligibility is fulfilled.

The second and third requirements that are bas¢ldeoneed of the individual to be
found “outside his country of his nationalitand to be tinable or willing to avail
himself of the protection of that couritryespectively, are closely related. While there
is no possibility to exclude the application of gerond rule as international protection
cannot interfere when the person is found withim jtivisdiction of his home countfy
paradoxically, this person is only entitled of segkinternational protection when his
State of nationality is failing or unwilling to se&® his fundamental rights. The
formation of such conditionals must hence derianfithe conduct of the State that in
the given context, might whether be playing the w@fl the persecutor itself, whether not
being effective in protecting individuals belongittga specific group of people, victims
of discriminatory actions executed by other erditieshich consequently, drive such

individuals to seek the enjoyment of protectioreelsere.

As the grounds of persecution already establistiéahtions of generalised violence,

state of war, civil war or other grave disturbanabere the State is prevented from

" UNHCR, Handbook on Procedures and Criteria for DeterminiRgfugee Status under the 1951
Convention and the 1967 Protocol relating to that® of Refugeed992, paras. 63-64, Available at:
http://www.unhcr.org/4d93528a9.ppccessed 17 January 2018].

5 |bid., para.64.

"% |bid., para.88.
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providing effective protection to its citizens,torpart of them, are not enough to secure
the right to seek asylum. It is important howewentake a more accurate assessment,
similarly to the reflection proposed by the UNHCRndbook on the case of economic
migrants, to find out whether the deprivation obtection is actually occurring on an
indiscriminate basis, or whether it is affectinglinduals belonging to a particular
social, ethnical or racial group, as described udacle 1(A)(2). It is possible that in
such situations of scarcity and generalised chhesState prioritises the deliverance of
aid and protection to particular groups in detrimehothers, which accordingly fulfil
the requirements that characterise persecutioreatitle the affected individuals to the
right to seek asyluf.

Additional advances in this sense was brought eroflreaties adopted in the
context of regional organisations, Declarations @neaty provisions, created with the
aim of regulating specific situations occasionimggecution particular of the context in
which they are inserted in. The Convention Govegriire Specific Aspects of Refugee
Problems in Africa (OAU Conventioff) for instance, added to the actions of
persecution éxternal aggression, occupation, foreign dominatarnevents, seriously
disturbing public order in either part or the wholef the country of origin or
nationality’, regulated through Article 1(2) of the referreceaty. In turn, the Cartagena
Declaration on refugees reiterates the need torgmlthe scope of protection to
“persons who have fled their country because theds| safety or freedom have been
threatened by generalized violence, foreign aggoessinternal conflicts, massive
violation of human rights or other circumstancesckhhave seriously disturbed public
order’”. Finally, the Recast of the Qualification Direetivof 201%°, adopted within
the framework of EU, even though not recognizingsth fleeing in consequence of

generalized violence, created an alternative statusdividuals in this condition, under

" |bid., paras.97-100.

8 Organization of African Unity (OAU).Convention Governing the Specific Aspects of Refuge
Problems in Africa (“OAU Convention}) 1001 U.N.T.S. 45, 10 September 1969, Available at
http://www.refworld.org/docid/3ae6b36018.htfAlccessed 22 January 2018].

" Cartagena Declaration on Refugeesdopted by the Colloquium on the Internationadt@stion of
Refugees in Central America, Mexico and Panamat PHB), 22 November 1984, Available at:
http://www.unhcr.org/about-us/background/45dc1968#Agena-declaration-refugees-adopted-
colloguium-international-protection.htrfAccessed 22 January 2018].

8 Directive 2011/95/EU of the European Parliament asfdthe Council of 13 December 2011 on
standards for the qualification of third-country tiamals or stateless persons as beneficiaries of
international protection, for a uniform status feefugees or for persons eligible for subsidiary
protection, and for the content of the protectionrarged (recast) Available at:
https://www.easo.europa.eu/sites/default/files/miblve-2011-95-Qualification.pdf [Accessed 22
January 2018].
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the prerogatives a subsidiary form of protectios,referred in Article 15(c) of the
document. All these texts seek to approach a momifed sphere within the concept
of refuge in which the grounds of persecution candiversified than that contained
under the 1951 Geneva Convention, but that arevides necessarily in order to offer

protection to those not being able to avail from pinotection of their own State.

It is important to highlight that the status ofugée has a declaratory effect and not a
constitutive one, meaning that a person is a refugghin the meaning of the 1951
Convention as soon as he fulfils the criteria cimeta in the definition, and that this
would necessary occur prior to the time at whick hefugee status is formally
determined". Recognition of his refugee status does not thegefnake him a refugee
but declares him to be offeThis presupposes that a person is a refugee $ecdtnis
background of persecution, and not because the $abgnizes him as one. As a
consequence, this person, even devoid of a forokalcavledgment of refugee status, as
long as the risk of persecution is not formally leded, shall still be endowed of

minimum guarantees that ensure his protection agafoulement

In the other hand, as refugee status is grantedruhe premise that an individual
cannot avail himself from the protection of his otyy of nationality or usual residence,
there are also clauses foreseeing its exclusiorcassition when such protection is no
longer necessary. Article 1(C) of the 1951 Genewavention for instance, defines that
in cases in which the individual6luntarily re-availed himself of the protection tbke
country of his nationality “having lost his nationality...has voluntarily re-accal it
or, “has acquired a new nationality and enjoys the mtid@ of the country of his new
nationality’, “has voluntarily re-established himself in the coyrwhich he left and
when ‘the circumstances in connexion with which he hanlyecognized as a refugee
have ceased to eXisimplying that the individual any longer needsawail from the
protection of the hosting State, the right to augeke status shall cease to exist. In
addition, an individual can also be deprived ofogimjg asylum if there are serious
reasons for considering thah€' has committed crimes against peace, war crimes,
crimes against humanity“has committed a serious non-political crime outside

country of refugé and “has been guilty of acts contrary to the purposes prnciples

8 UNHCR, Handbook on Procedures and Criteria for DeterminiRgfugee Status under the 1951
Convention and the 1967 Protocol relating to that®t of Refugee4992, para.28.
82 |1hi

Ibid.
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of the UN, as determined under Article 1(F). In such coiodi$, the reasons that led
the individual to obtain asylum made any longertifiable, hence terminating the
obligations the hosting State has towards provigirgection to hirff.

1.2. Obligations derived from International Refuged_aw

Established the concept of refugee status and,eqoestly, the group of people
entitled of receiving asylum protection, it is r@gd to point out which principles
derived from international refugee law entail obtigns upon States and frame the
minimum standards of protection. These are elemesfsred by the UDHR that seek
to provide both, formally recognized refugees asgllan seekers, with a minimum
enjoyment of their fundamental rights and freedoivghin the context of the 1951
Geneva Convention, the referred guarantees conoeighrprovisions foreseen under
Article 3, sanctioning discriminatory measures byntcacting Parties; Article 4,
contemplating the freedom of religion in the sanay\as provided for nationals of the
hosting country; Article 31, prohibiting the imptisn of penalties on asylum-seekers
for unlawful entry and staying; and Article 33, thre respect for the principle abn-
refoulemerf’. While Articles 3 and 4 provide that a contractBgte shall refrain from
executing actions that continue to produce pergatud the asylum-seeker within its
jurisdiction, Articles 31 and 33 acknowledge théneuability of the situation in which
an asylum-seeker is found in; hence, binding hgs$tates to do not return the asylum-
seeker to any territories where he can be subgeitt treatment, and also guaranteeing
his right of entry and permanence within domegrdtory, availing of the protection of
that State while processing his asylum claim, rdigas of his compliance with border

control usual procedurés

Given the essentiality entailed to the principle noin-refoulementas its context
encompasses the minimum guarantees necessary dblirenthe application of the
right to seek asylum, this part of the work wilirpordially deal with it. It not only
represents the cornerstone of international refyge¢ection system, but it is also

recognized as a rule of international customary that is further codified within a

8 Del Guercio, A.LLa Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, pp.43-
45,

# |bid., p.51.

% salerno)"obbligo internazionale di non-refoulement dehitdenti asilg 2010, pp.492-493.
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number of Treaties relating to the protection ofnlan right&®, in special under Article
33 of the 1951 Geneva Convention, inferring that tontracting State shall expel or
return (“refouler”) a refugee in any manner whats@e to the frontier of territories
where his [her] life or freedom would be threatenad account of his [her] race,

religion, nationality, membership of a particulav@al group or political opiniof

From the 1951 Geneva Convention it does not desive obligation upon State
Parties, neither to guarantee reception standardbose that do not present asylum
application neither to necessarily recognize tladust of refugee. Nevertheless, State
Parties are bound to internally dispose proceduegmrding the presentation and
assessment of applications, steps that shall heegkavithin the premises of Article 33.
Even in circumstances under which the State igmobnditions to host the individual
the principle ofnon-refoulemenshall be respectéf In this case, or the State have
possibility to transfer the asylum-seeker towardsfe ‘third-country’ that will not pose
any risk of persecution to the person in questonin case such transfer is not feasible,
it shall concede the asylum seeker a temporargease permit, ensuring this way he
will have access tofdir and effective procedures for determining ssag&und protection
need® not being victim ofrefoulementThere is only one exceptional circumstance
that allows States to derogate from such prohibjttbat is when there are reasonable
grounds for believing that the refugee represeatdanger to the security of the country
in which he is, or who, having been convicted bfjnal judgement of a particular
serious crimes, constitute a danger to the commufitthat country; defined under
Article 33(2) of the 1951 Geneva Convention.

1.3. The Extraterritoriality on the Principle of Non-Refoulement and the
Prohibition of Collective Expulsion of Aliens
Although the text of Article 33 does not impose desritorial specification on the

application ofnon-refoulementthe plural use of the terntétritories’ presumes that

% OHCHR, UN Convention against Torture and Other Cruel, Infam or Degrading Treatment or
Punishment26 June 1987, Article 3American Convention on Human Righ&n José, 22 November
1969, Article 22(8),0AU Convention Governing the Specific Aspects dfigee Problems in Africa
Addis-Ababa, 20 June 1974; Article 2(yartagena Declaration on Refugees, Colloquium oa th
International Protection of Refugees in Central Aicee Mexico and PanamaCartagena, 19-22
November 1984, para.mter-American Convention to Prevent and Punishtli®f 9 December 1985,
Article 13(4).

87 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.46,
See also ECtHR [GCKbhlaifia and Others v. ItalyApplication No. 16483/12, Judgment 15 December
2016, paras.137 and 158.

8 |bid., p.47.
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removal is prohibited to any location where thevrtal can be victim of persecution,
including his country of origin or any other plagessing similar threat. The ‘territories’
in question can be, or the shores of another Sifié¢eing real chances of persecution
(directrefoulemen)t or the shores of a third State that, despitbenfig safe, offers the
asylum-seeker the risk to be removed to anotheephhere he possesses real chances
of being persecuted (indirextfoulement Moreover, although there is still denial from
some States such as the U.S. and Australia to addge the extraterritoriality
attributed to the place from where one shall notrdrmoved frorff’, the developing
course of the ECtHR case-law has shown its apmitatannot be excluded from
circumstances in which the asylum-seeker is fourtdide, in situation of transit within
international waters or terrestrial routes, tryittg access domestic shores. This is
grounded on the fact that when a State does niitdte the access to its territory, or
imposes obstacles to the entry of asylum-seekeogigh settlement of severe border
control procedures, these elements might conselguiatd to their returning to the
place where they have fled from. In such circunstaneven though the State did not
produce the removal itself, it has contributedttedamehow. The UNHCR confirmed
this idea in its opinion on the matter, issued assponse to the decision of the U.S.
Supreme Court in the ca§ale v. Haitian Centres Countil where it expressed that:
“blocking the flight of refugees and summarily rejaéing them to a place where their
lives or freedom would be threatened is contrarth®applicable international refugee
treaties and to the international principle of ‘noeturn’ of refugees [...] the obligation
to not return refugees to persecution arises iregsiye of whether governments are
acting within or outside their border¥. Similarly, in the Advisory Opinion on the
Extraterritorial Application oNon-Refoulemer®bligations under the 1951 Convention
relating to the Status of Refugees and its Prot@saled by the UNHCR this view is
reaffirmed, expressing that, in such grounds, ¢kengh the provision does not specify
the limitations from where an individual shall rm removed from, it is necessary to

attribute a contextual interpretation of the adjcteeming that not only protection

8 Kim, S.,Non-Refoulement and Extraterritorial JurisdictioBitate Sovereignty and Migration Controls
at Sea in the European ContedIL, Vol.30 No.1, March 2017, p.60.

%'U.S. Supreme Courgale v. Haitian Centers Council In&09 U.S. 155, Judgment 21 June 1993.

°1 Lenzerini, F. Il principio del non-refoulement dopo la sentenzissHdella Corte europea dei diritti
dell'uomg Rivista di Diritto internazionale, Vol.XCV, Fa§;.2012, pp.751-752.
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against removal from domestic territory is enoligtbut it is equally necessary to
provide proper conditions for asylum-seekers teelgafchieve and enter domestic

shores, allowing the compliance with the purpodebh®article®.

Same reasoning is also valid when the State cosdatirns outside its territory, in
operations carried out within its official capacityi Hirsi Jamaa and Others v. Italf
for instance, a group of about two hundred indigiduvho left Libya with the purpose
of reaching Italy in 2009 were intercepted by slupthe Italian Revenue Police and the
Coastguard, transferred onto Italian military shapsl returned to Tripoli, without any
due explanation to the procedures they were pasknoggh. Despite in the occasion
the Italian government alleged that this was anrain resulted of a bilateral
agreement concluded with Libya in order to fightrtaun trafficking, conducted beyond
the Italian jurisdictional territor}j, the Grand Chamber recalled to the need of réfigct
primordially upon the consequences such actionse hproduce®. The Court
emphasized that in reports developed by a numbéntefnational organisations and
NGOs it was demonstrated that returnees in Libyaeweeated with no distinction
between irregular migrants and asylum-seekers, vatoordingly were being
systematically arrested and detained under inhurmamditions by their arrival,
characterising therein the existence of a highraatiprobability of those individuals to
be subject to treatments prohibited under ArticEGHR. This consequently provoked
a breach with the principle ofon-refoulemenby Italy, justified therefore through the
fact that, since the operation occurred on boatthbén ships, escorted by Italian crew,
Italy was anyway bound by the obligations deriveht it, reinforcing the idea that the
role of the State in this context is crucial in erdio define the attribution of
responsibility’. What accounted in the end was the participatien State has taken
along the process that produced the violation aiclar3, whether by playing the role

of the author of such actions, whether by playirsggeondary function, that of the actor

2 UNHCR, Advisory Opinion on the Extraterritorial Applicaticof Non-Refoulement Obligations under
the 1951 Convention relating to the Status of Refagand its 1967 Protocd007, para.28, Available at:
http://www.unhcr.org/4d9486929.pficcessed 2 October 2017].

% |bid., para.30.

% ECtHR [GC],Hirsi Jamaa and Other v. ItajyApplication No. 27765/09, Judgment 23 February20

% Ibid., para.95.

% |bid., paras.114-115.

% |bid., See also Del Guercio, ALa Protezione dei richiedenti asilo nel diritto émhazionale ed
europeq 2016, p. 128, on the issue see also Giuffré,Whtered-Down Rights on the High Seas: Hirsi
Jamaa and Others v ItaglyCLQ, 2012, p. 728 ff., and Liguori, ALa Corte europea dei diritti del’'uomo
condanna ['ltalia per i respingimenti verso la Labidel 2009: il caso Hirsi Rivista di diritto
internazionale, Vol.95, 2012, p.415 ff.
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that conducted the individuals in question to teries where he was submitted to it;
whether through returns conducted from within ibenéstic territory, whether through

those occurred on an extraterritorial basis.

The Court equally recognized that the fact theragpted migrants were not brought
to the territory of Italy, but instead pushed bézk.ibya from the high seas, seemed to
be more an attempt from Italian authorities to &g from the territorial connection,
derived from the original context of the principté non-refoulementin order to
circumvent domestic legal constraifitsit was further remarked thatwhen the
applicants were transferred to Libya, the Italiamtlaorities knew or should have known
that there were insufficient guarantees protectimg parties concerned from the risk of
being arbitrarily returned to their countries ofigm, having regard in particular to the
lack of any asylum procedure and the impossiboitynaking the Libyan authorities
recognise the refugee status granted by the UNHCRresuming Italy should have
obtained concrete assurances that those on boaultil wot be victims of treatments
prohibited under Article 3 before conducting théures. Despite bilateral agreements
may provide legal basis for interception or intetidin of vessels in the high seas, such
actions must respect certain procedures relatealéguate identification of refugees
that serves to ensure no one is going to be vidfiimefoulement®. As defended in
doctrine, in such cases relevant authorities sbelttify all the intercepted ones, and
keep records regarding nationality, age, persomaumstances and reasons for

passag®™

In Hirsi there was not only a breach of Article 3, but al§érticle 4 Protocol No.4
of the Convention on the prohibition of collectieepulsion of aliens, evoked as actions
of such nature would automatically conduct migrantde removed without access to
an individual assessment of their cases. The Goyotessed its view on the matter by
reiterating that the purpose of Article 4 Protocol 4 is to prevetdt& being able to
remove certain aliens without examining their peao circumstances and,

consequently, without enabling them to put forwdnegir arguments against the

% Kim, S.,Non-Refoulement and Extraterritorial JurisdictioBitate Sovereignty and Migration Controls
at Sea in the European Conte2017, pp.59-60.

% Hirsi Jamaa and Others v ItalApplication No.27765/09, para.156.

10 Kim, S.,Non-Refoulement and Extraterritorial Jurisdictiofitate Sovereignty and Migration Controls
at Sea in the European Conte2017, pp.61-62.

1091 See e.g. Goodwin-Gill, G.SThe Right to Seek Asylum: Interception at Sea hadPtinciple of Non-
Refoulement23, IJRL 433, 2011, p.456.
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measure taken by the relevant authdritg. Such rationality is further supported
through Article 5 of the Draft Articles on the Exgion Of Aliens®® vindicating that
the grounds of expulsion shall be based upon jcatibn provided for by law, through
assessment carried out in good faith and in redenarms, taking into account the
gravity of the facts, the conduct of the alientoe turrent nature of the threat to which
the facts gave rise, and not occur in a way conti@robligations under international
law. In this sense, the access to due processwgfdafined under Article 6 ECHR,
made itself a necessary procedural step in theicapipin of the principle ofon-
refoulement as it verified whether or not the individual wastually victim of
violations described under Articlé®,

Another case of collective expulsion can be showoughKhlaifia and Others v.
ltaly*®®. The case related to three Tunisian nationals ehbarked on boats aiming to
reach lItaly in September 2011, during the “Arabii8pr The Italian coastguard
intercepted the boat and took them to the islandashpedusa. The passengers were
transferred to the reception centre in Contradaribebla, which according to the
appellants was overcrowded with precarious saartainadequate space to sleep and
no contact with the outside world due to constaolicp surveillance. Two days after
their arrival a revolt broke out among migrants amely managed together to evade the
police surveillance and walk to the village of Laadpsa. Around 1,800 migrants were
arrested in this action and transferred to Palewhere they were confined on ships.
The described conditions were that the detainees sleeping on the floor and had to
wait several hours to use the toilets. They couldgtside onto the decks twice a day
for only a few minutes at a time. They further gd to be insulted and suffered ill-
treatment by the local police, who kept them unglemmanent surveillance, and they

claimed to not receive any information concernimgjit situation from the authoritit§.

The Court found that the appellants suffered aatioh on their right to liberty as
defined in Article 5 ECHR, once their detention hadl legal basis in the Italian

domestic law, and they were neither provided witlg emformation regarding the legal

192 Hirsi Jamaa and Others v ItalyApplication No.27765/09, para.177.

193 United Nations, Draft articles on the expulsion of aliens2014, Available at:
http://legal.un.org/ilc/texts/instruments/englistafl_articles/9 12 2014.pdAccessed 25 January 2018]
194 Janik, R.The Right to Asylum in International Lag017, pp. 9-10.

195 ECtHR [GC],Khlaifia and Others v. ItalyApplication No.16483/12.

1% bid., paras.14-16.
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or factual reasons of their detenti®h It further appointed a breach on Article 3 ECHR,
given the inhuman conditions of the applicantsedé&bn in both, Contrada Imbriacola
and on board of the ships in Palermo. The vulnétalif the migrants, combined with
the state in which they were held confined, wafi@aht to sustain the level of severity
required under the provision. And even if Lampeduwas in state of emergency by that
time with the wave of over 50,000 arrivals afteg tiprisings in Tunisia and Libya, the
Court could not revoke responsibility attributeditaly, given the cogent nature of the
clausé®® Finally, like in Hirsi, the applicants claimed to be victims of colleetiv
expulsion contrary to Article 4 Protocol No.4 ECHRhey alleged to be removed
without an individual consideration of their perabsituations. Since there had not been
carried out any individual interview, and in thecharge decrees there was no reference

to their personal circumstances, the Court ackndgdd the claim.

Other cases on the matter w&enka v. Belgiuf?®, Georgia v. Russian Federation
()*° andSharif and others v. Italy and Greétk In all the three the applicants were
not only victims of collective expulsion, definedder Article 4 Protocol No. 4 of the
ECHR, but also, in the course of their removal pthoe, were deprived of their right to
liberty and security ruled under Article 5, andelikise of their access to an effective
remedy before a national authority when their fundatal rights have been violated, as

foreseen under Article 13.

In Conkafor example, the applicants were members of agkian family of Roma
origin who, after a refusal on the admissibility thieir political asylum claims and
issuance of a deportation order, were unlawfulliated together with others of same
nationality. They were summoned to the local pobtation under the justification of
completing their asylum application files and thbw,their arrival, were served with a
fresh order to leave the national territory, togettith the detention mandate. They
were so conducted to a closed transit area whegerdmained for a period of five days,
and then removed to Slovakia. The circumstanceghioh the procedure occurred were
acknowledged by the Court as a breach with Artiglenot only for the controversial
necessity to depriving the freedom of the applisamhtile waiting for the removal, but

197 bid., paras.56, 65-66 and 70-73.

198 |hid., paras.137 and 158.

199 ECtHR, Conka v. BelgiumApplication No. 51564/99, Judgement 5 Februai§20

10 ECtHR,Georgia v. Russian FederatipApplication No. 13255/07, Judgement 1 April 2011.

11 ECtHR, Sharifi and others v. Italy and Greecépplication No.16643/09, Judgement 21 October
2014.
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also for the lack of information provided on avhl&aremedies in a language they could
comprehent!?. The Court found that even though there was thesemce of an
interpreter in the detention centre to inform thantent of the verbal and written
communications issued by the Belgian authoritiessarvices did not extend to provide
clear information on the possibility of resorting iemedies, as foreseen under Article
5(4)*%. This not only configured a violation of Article31on the right of &veryone
whose rights and freedoms... are violdted “have an effective remedy before a
national authority, but also recalled the concern of the Court onetbr such
preclusion could lead to superficial assessmentth&f applicants’ case which,
accordingly, could result in risks of wrongly renmoy the applicants towards territories

in which they could be subjected to ill-treatment.

Similar reasoning was applied iBeorgia v. Russian Federatiowhen Georgia
alleged that Russian Federation has permitted usechthe existence of administrative
practices involving the arrest, detention and ctiNe expulsion of Georgian nationals
from the Russian territory in 2006, entailing viadas, particularly on Articles 5 of the
Convention and of Article 4 Protocol No.4. The apght State justified its claim on the
fact that the widespread arrests which amounteal teast 2,380 Georgian nationals
held, not only represented an interference on thedeiduals’ right to liberty on
arbitrary grounds, but also a violation of theigitenate right to remain in that State,
attested by valid documents. In addition, it wasamplied that, the manner in which
the concerned persons were arrested on a disctomynasis, detained under inhuman
conditions, and deported without taking into acdaineir family situations, breached
with Articles 14 3 and 8" respectively'® reinforced by the closure of borders
between both countries that blocked any means &mrgian nationals who had been

rapidly deported to resort to any kind of remedesilable under Russian domestic

112 conka v. BelgiumApplication No.51564/99, paras.39-41, 44 and 50.

113bid., para.52.

114 Article 14 ECHR on the prohibition of discriminaiti, determining thatThe enjoyment of the rights
and freedoms set forth in this Convention shalséeured without discrimination on any ground sush a
sex, race, colour, language, religion, political other opinion, national or social origin, assodat
with a national minority, property, birth or othstatus.

115 Article 8 ECHR on the right to respect for famipd private life, determining thaeveryone has the
right to respect for his private and family lifeand that there shall be no interference by a public
authority with the exercise of this right excepthsas is in accordance with the law and is necgssain
the interests of national security... for the protmttof health or morals, or for the protection difet
rights and freedoms of othérs

1 Georgia v. RussiaApplication No. 13255/07, paras.16, 18, 24.
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law, breaching with Article I3”. Such circumstances, not only accounted for \itmhat
related to arbitrary and collective expulsion ofea$, but it likewise triggered a

sequence of violations of other fundamental rigdytshe Russian Federation.

Finally, one last case | would like to cite on eotive expulsion of aliens Sharifi
and others in which the circumstances therein developed iwithe context of the
Dublin System, involving both, Italy and GreeceeTdase departed from an application
lodged against Italy that returned thirty-three ldigs, two Sudanese and one Eritrean
back to Greece, under the rule of the “responsBile” foreseen within the Dublin
Regulatior® The group after complaining on the reception dtows in Greece,
embarked on clandestine vessels departing frona Rath destination to Bari, Ancona
and Venice where, by their arrival, were intercdgdig the Italian frontier police and in
sequence returned to GreEce The fact that Greece presented high probability o
conducting forced returns of asylum-seekers withmetviously providing them with
access to asylum procedures, and that the conslitibasylum-seekers’ detention there
were considered inhuman and degrading, imposedmsgplity on Italy for executing
such returns. In this sense, while the Court idiedtiviolations on Article 3 and 13 by
Greece given that the evidences on the lack ofompjate asylum procedures could
preclude the applicant’s protection agaimsfoulemeni?® Italy was considered
responsible for breaching with Article 4 Protocad.Nt, under similar rationale as that
applied inHirsi*?%, on collective expulsion of aliens. As pointed bytthe Court, under
the given circumstances, ltaly was acting contrarythe premises of the referred
provision that aimed to prevent removal under gdsuthat could configure violation on
Article 3, hence emphasizing that the purpose dickr 4 was to avoid the possibility
of States being able to apply removal without exang individuals’ personal situation
and, consequently, without allowing them to sthrtpersonal arguments against the

measure taken by the competent authtfity

17 bid., paras.13-14.

118 Council Regulation (EC) N0.343/2003, 18 Februad®®, Chapter Il on the Hierarchy of Criteria,
Article 5.

119 Sharifi and Others v. Italy and Greeapplication No.16643/09, paras.1-5.

120|hid., paras.135 and 139-140.

2L Hirsi Jamaa and Others v ItglyApplication No.27765/09.

122 gharifi and Others v. Italy and Greea&pplication No.16643/09, para.210.
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A more recent case in which the Court of Strasbaage its ruling wa¥N.D and
N.T. v. Spaitf®, involving a Malian and an Ivorian national whassed the border
fence between Morocco and the Spanish enclave tfldVi@ August 2014, where just
after concluding the cross were apprehended bgpamish Guardia Civil and returned
to Morocco. The applicants were not subjected tp idantification procedure neither
had the chance to express their wish to apply sytuan, or received any legal or
medical assistance and support of interpreterdhiofijh Spanish authorities declared
that the facts of the case occurred beyond thetasrrin which Spain exercises
jurisdiction®*, the Court highlighted that from the moment a&tatercises control and
authority over a person through its officials opieg outside its territory, this State is
bound by the obligations derived from Article 1 ERHof recognizing and respecting
rights and freedoms protected under Section | ef@onventioff>. Further, the Court
also noted that the removals occurred without pagiministrative or judicial decision,
which thus meant there had not been any indivickedessment of case. These
circumstances connected to the facts occurredeiptévious cases analysed in this part
and led the Court to make consider a breach otlerd Protocol No.4 and Article 13

on the right to an effective reméedy

The prohibition of a State to conduct collectivgpeision of aliens is consensually
accepted among the international community, beegulated not only by Article 4
Protocol No. 4 ECHR, but likewise through a numbkother normative instruments,
mostly of regional charactéf. As shown on the analysed cases, its reasoningrtsep
from the juridical notion that such practice leadghe preclusion of one’s right to an
individualized assessment of his particular sitiratiwhich accordingly constrains
minimum procedural guarantees within the contexhefprinciple ofnon-refoulement

Its relevance thus majorly regards the revoke gir@cedural right that is equally

128 ECtHR,N.D. and N.T. v. Spajmpplication Nos.8675/15 and 8697/15, Judgment&ker 2017.
124bid., para.44.

125 |bid., para.51; See also ECtHR [G@Yl-Skeini and Others v. the United KingdoApplication
N0.55721/07, Judgment 7 July 2011, para.137; EQBIE], Hassan v. the United Kingdgrpplication
N0.29750/09, Judgment 16 September 2014, para.74.

128 |bid., paras.116-122.

127 Gatta, F.L.Le espusioni collettive di stranieri alla luce @eljiurisprudenza della Corte europea dei
diritti del’'uomo, Quaderni della Facolta di Giurisprudenza, Cortdse Pelacani, G.|I Diritto in
Migrazione, Studi sull'integrazione giuridica degdiranieri Universita degli Studi di Trento, 2017,
p.234: Article 12(5) African Charter on Human aneoples Rights (ACHPR), Article 22(9) American
Convention on Human Rights (ACHR) and, on a Uniaerscope of application Article 22(1)
International Convention on the Protection of thighi®s of all Migrant Workers and Member of Their
Families.
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deemed as a norm of customary international latgrrimg on the prerogatives of State
sovereignty regarding migration contdl The six cases herein approachehlaifia
and Others v. Itak*?°, “Hirsi Jamaa and Others v. Italy*° “Conka v. Belgiufit®!
“Georgia v. Russian Federatithi>, and “Sharif and Others v. Italy and Gre&¢& and
N.D. and N.T. v. Spaiti represent the totality of condemnations definedHeyGrand
Chamber on the matter. They served not only tadbarnl evolutionary path through the
development of the case-law, but also to reinfdheeideology behind it of which is
attributed a non-derogable obligation under inteomal law. Along this procedure the
ECtHR could hence clarify constitutive elementd fhatified the peremptory nature of
the clause, and also identify other human rightevigions that could not be

disassociated of its applicatioh

1.4. The Prohibition of Torture under the Principle of Non-Refoulement

Despite the prohibition of torture, cruel, inhuman degrading treatment or
punishment is vastly regulated through customatgrinational law and written sources
of international law, as contained under Articlef3he UDHR, Article 3 of the ECHR,
and Article 7 of the International Covenant on Cand Political Rights (ICCPR), there
are few explicit normative references linking theoysion with situations of
deportation, expulsion, or extraditidh One of them is found in Article 3(1) of the UN
Convention against Tortur€, determining that rfo State shall expel, return
(“refouler”) or extradite a person to another Stawehere there are substantial grounds
for believing that he would be in danger of beingjscted to torturé Similar rationale
is expressed through the General Comment No. 3th@mature of the general legal
obligation imposed on States Parties to the ICCiARerring that State Parties are
required to fespect and ensure the Covenant rights for all pessn their territory and

all persons under their control entails an obligatinot to extradite, deport, expel or

128 hid., p.235-237.

129K hlaifia and Others v. ItalyApplication No. 16483/12.

%0 Hirsi Jamaa and Others v. Italpplication No.27765/09.

131 Conka v. BelgiumApplication No. 51564/99.

132 Georgia v. RussiaApplication No. 13255/07.

133 Sharifi and Others v. Italy and Greedpplication No.16643/09.

134N.D. and N.T. v. Spajmpplication Nos.8675/15 and 8697/15.

13 Gatta, F.L.Le espusioni collettive di stranieri alla luce deljiurisprudenza della Corte europea dei
diritti dell’'uomo, 2017, cit., pp.239-241 and 255.

136 Janik, R.The Right to Asylum in International Lag017, p.17.
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otherwise remove a person from their territory, véehthere are substantial grounds for
believing that there is a real risk of irreparablerm, such as that contemplated by
articles 6 and 7 of the Covenant, either in thentouto which removal is to be effected
or in any country to which the person may subsetiyiee removett*®. These passages
reinforce the idea that the State responsibilityaim such prohibition is evoked not
only when the State itself commits actions of tegtand ill treatment, but likewise
when it contributes in any manner whatsoever taluohany person to places where he
could be subject to practices of this kind; ratlerthat justifies the necessity of making
refoulementa prohibition under international refugee law amanner of preventing

States to indirectly preclude any person from thjeyanent of the referred right.

This same logigs further addressed within the case-law of the RChiressing that
‘prohibition of torture’ is not to be regarded as exclusive negative obligation in
which the State shall refrain from conducting bebars herein condemned, but it
likewise imposes on Contracting States a duty topagositive measures that are
necessary in order to render effective its appbocatAlong the evolution of its practice
it was demonstrated in diverse circumstances betompliance with Article 3 ECHR
depends directly on its close association with o} 5 ECHR prohibiting arbitrary

detention, and 6 ECHR guaranteeing the access &ffective and fair due process of

law'*.

In this context, Article 5 ECHR that is generallyoked in situations of arbitrary
arrest and detention of aliens for reasons of ul@gentry, or against persons in course
of their removal or extradition procedure, shafipect certain conditions of application.
Firstly, the procedure must be in accordance withdomestic law of the contracting
State, guaranteeing minimum protection as defimretkuthe Convention. Secondly, it
must be carried out with certain proportionalitglildwed by due diligence and respect
for a reasonable period of time. Third, the indiatishall be informed in a language of

0 none of these

his understanding about the reasons for the artasKhlaifia
conditions were respected as the applicants weestad without any due explanation

about the reasons of their detention, and then e confined, whether in the

138 HRC, General Comment No. 31 [80], The nature of the ganlegal obligation imposed on States
Parties to the Covenant CCPR/C/21/Rev.1/Add.13, 26 May 2004, para.12, ilab&e at:
http://www.refworld.org/docid/478b26ae2.htfilccessed 25 January 2018].

139Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.144.
10K hlaifia v. Italy, Application No. 16483/12.
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reception centre in Contrada Imbriacola whetherthe ships in Palermo, under
circumstances of inhuman and degrading nature. ibl€onkd™*’, the rule was recalled
given the controversial necessity of depriving fhreedom of the applicants while
waiting for the removal, and equally for the ladkiformation provided on available
domestic remedies the applicants were endowedhaef same way, Article 6 ECHR that
is largely related to Article 4 Protocol No.4 o throhibition of collective expulsion of
aliens, showed itirsi**? and Sharif*® that, by returning all the migrants on board of
the ship without a previous individual assessménheir cases, the Italian authorities
deprived these individuals of their right to exprekeir personal reasons before any
authoritative measure in their regard be takerBoth breaches not only resulted in
non-compliance with the respective articles, bsbalere extended as a direct and

indirect violation of Article 3%,

General practice has shown that such prohibitiowadays is further to be
interpreted within a broader scope of applicaticwweeding the limits of the State
territory, attributing responsibility to the Stas#so for violations committed on an
extraterritorial basis, as reasoned in the decisibthe Grand Chamber in the case
Hirsi, in which Italy was condemned for executimgfoulementof a group of
individuals on board of a vessel in the Mediterean8ea. These kind of activities, such
as interceptions of boats transporting migranttherhigh seas, the so called ‘push-back
operations’, and operations of migration contratiea out in another State’s territory,
have become more prominent in the recent yearsprinajue to the Mediterranean
crisis. They have been denominated as ‘commeratadis of sovereignty’ or
jurisdiction shopping**®, departing from the idea that legal obligationtatesl to
asylum protection passed to be offshored whetharttord State whether to the private

sector. This new situation has been leaving madiyitduals without the opportunity to

141 Conka v. Belgium Application No. 51564/99.

1“2 Hirsi Jamaa and Others v. Italpplication No. 27765/09.

143 Sharifi and Others v. Italy and Greeagpplication No. 16643/09.

144 Mantoni, A.l., Garanzie procedurali derivanti dall'art. 4 del Prtolo n.4 CEDU: il caso Khlaifia
DUDI, Vol. 11, No.2, 2017, p.528 ff.

145 Direct violation of Article 3 as iKhlaifia the conditions of the detention were considereihiofiman
and degrading character, and indirect violatiorthef provision as in all the cases the violatiorthaf
procedural guarantees defined under Article 4 Raitd, Article 5 and 6, led the individuals to be
victims ofrefoulement.

196 Gammeltolf-Hansen, T.Access to Asylum International Refugee Law and Glmbalisation of
Migration Control Cambridge, 2011:Jurisdiction shopping may involve a unilateral déen to move
control activities to the high seas, or res commuaind thereby bring about a reduction of rightsedw
under international refugee law with the territorigetting, p.31.
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apply for asylum, which is hence precluding theicess to a fair and individual
assessment of their respective status and to actie# remedy; fact that generated
concerns on the on applicability of general pritespof international law, of which the
principle of territoriality is central part, in thgiven contexX'’. It is therefore defended
that when the protection of human rights is atakestas approached within the issues
herein, territoriality shall not pose obstacles o compliance with such fundamental
obligations, being necessary to acknowledge urfteset exceptional circumstances an

extension of State responsibility to anywhere aeStaercises its jurisdictidff.

This amplification in the jurisdiction of the Statenduct is clearly demonstrated
through the developments achieved under the casesflthe ICCPR and the ECHR,
not only for breaches committed under the prolohitof torture and other forms of
inhuman and degrading treatment, but equally foeiofpractices proscribed in both
treatie$*®. The Human Rights Committee acknowledged in dffiéccircumstances that
Article 2(1) ICCPR that defines each State Partglistrespect and ensure to all
individuals within its territory and subject to ijgrisdiction the rights recogniz&dvas
to be regarded under a delocalized logic, reinfaythat the reference in that article is
not to the place where the violation occurred, kather to the violation of any of the
rights set forth in the Covenant, whenever theyupmed’™® and that in such
circumstances what counts ihé relationship between the individual and theté&ta
relation to a violation of any of the rights settfoin the Covenafit®. With less
limiting normative, in the jurisdiction of the ECHRbt even a territorial reference was
established, as foreseen in the text of Articleefinihg each contracting part was
responsible for guaranteeing the rights set fartthe Convention to all persons within
its ‘jurisdiction’; accordingly favouring the propiion of appeals concerning violation

of obligations occurred outside the territorial emignty of the State parties. Both cases

1“7 De Boer, T.Closing Legal Black Holes: The Role of the extrdtrial Jurisdiction in Refugee Rights
Protection OUP, JRS, Vol.28, No.1, 9 October 2014, pp.118-12

198 1bid., p.121.

149 Both treaties refer to the obligation of Statetpaw respect the rights contained under theireetspe
texts, to all persons found within the power ofitherisdiction, not imposing territorial limitatits to
their respective jurisdictiongptional Protocol to the International Covenant @ivil and Political
Rights 23 March 1876, Article 1:A State Party to the Covenant that becomes a Rarthe present
Protocol recognizes the competence of the Committeceive and consider communications from
individuals subject to its jurisdiction who claim be victims of a violation by that State Partyaaf/ of
the rights set forth in the CovendnECHR Article 1: “The High Contracting Parties shall secure to
everyone within their jurisdiction the rights anéédoms defined in Section | of this Converition

10 HRC, Lopez Burgos v. Uruguagommunication No.52/1979, view 29 July 19p4ra.12.1.

1*1HRC, Celiberti de Casariego v. Uruguaommunication No.56/1979, view 29 July 1981, fi2.
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law hence recognize that the emphasis in ordedeatify the State jurisdiction in
relation to extraterritorial situations shall bedeeksed to the power exercised by this
State in producing the violation, meaning that whatints in this context is the
existence of a relation of authority, power or efifee control between the State and the

victim, regardless of the place where it occuftéd

In one side it is defended that human rights de¢sleal with State’s rights, but with
responsibilities and obligations to which the Stées committed throughout its
accession to an international treaty that were ¢orégarded in their notion of
jurisdiction simply as a fact of actual authoritydacontrol a State has over a given
territory or persons, whether exercised lawfullynot*>®. In the other side, the meaning
of the extraterritorial application of human rigpt®visions was to be framed within the
logic of the law, and not of the ethics or philoBgpimplying that such practice should
be limited to exceptional cases in which it is mageessary in order to comply with
the purposes of the article, avoiding this way paesclashes with foreign territorial
jurisdictions™* Even though each approach defends a differemedesf extraterritorial
application of the State jurisdiction, both madendéicessary at a certain extent. This
enabled to look through the principle mén-refoulementis an obligation that in any
case cannot be detached of its extraterritorialiegdpon since, in this context, the
extraterritoriality of the State jurisdiction repsmts a paramount element to turn
effective the compliance with the premises of th@vsion in an era in which restrictive
external migration control prevails and interdiatior interception practices within

territorial and international waters accordinglyezged as a trend practicg

It is however important to highlight that the coptef torture is defined under
certain limiting premises, as pointed out in Agid of the CAT. Not all forms of ill
treatment and punishment qualify within this catggdeing necessary to assess the

kind, purpose and severity of the action. The dadsfines that the suffering, whether

%2 De Sena, P.La nozione di giurisdizione statale nei trattatii sliritti del’'uomo, Studi di Diritto
Internazionale, edited by A. Giardina, B. Nascimied. Ronzitti, U. Villani, Torino, 2002, pp.38-383
and 118-120.

133 Milanovic, M., Extraterritorial Application of Human Rights Treasi: Law, Principles, and Policy
Oxford, 2011, p.41.

1% McGoldrick, D., Extraterritorial Application of the International @&enant on Civil and Political
Rights in F. Coomans, F. and Kamminga, M.T., (edExtraterritorial Application of Human Rights
Treaties 2004, pp.41-42; on the issue see Kim,Nbn-Refoulement and Extraterritorial Jurisdiction:
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135 bid., pp.60-62.

50



physical or mental, must bententionally inflicted on a person for such purpesas
obtaining from him...information or a confessipbased on discrimination of any
kind’, and “inflicted by or at instigation of or with the comdéeof acquiescence of a
public official’. It means that treatment must proportionate aqaal risk, not being
enough a situation of generalized violence or suifeinherent in or incidental to

lawful sanctions.

While in the case ofama Warsaméhe Court acknowledged that removal would
result in a personalized and distinct risk ofriélatment to the applicdnt, the same did
not hold true for the case Wfarda Osman Jasin v. Denmétk The claim involved a
Somali national seeking asylum in Denmark and suibje deportation to Italy
following a rejection of her application by Danisluthorities. She firstly arrived in
Europe through Italian shores, where she was fprgeed and registered in 2008.
There, she and her recent born daughter were grantasidiary protection and issued
residence permit valid for a period of approximattiree years. The day after she
received the residence permit, the reception cenfoemed she could no longer stay
there and no further assistance to find housingveao# was provided. Without success
to find a place to stay and employment she weltivéoin the streets. As her situation
became desperate in ltaly, she attempted to mowk agply for asylum in the
Netherlands, where she got pregnant of her secbitdl [ty a man of Somali origin. In
2009, she and her children were returned to ItgtyDutch authorities while her
residence permit was still in course of validityadR in Italy her situation was similar to
that of the initial period and, in 2011, withoutirmg able to afford the financial costs of
residence permit renewal, she travelled to Swedeseek asylum there. When she was
notified that the Swedish authorities were plannmgeturn her to Italy, she travelled to
Denmark, where she applied for asylum in 2012. Damish Immigration Service
determined in 2013 that her situation was a cassubs$idiary protection, and that she
should be transferred to Italy in reason of procadmatters in accordance with the
Dublin Regulation (treated later in this work), enfing that protection was to be
provided by the first EU country of asylum. The idean was further appealed before
the Refugee Appeals Board, which achieved the saomlusion as the Danish

Immigration Service.

1% CCPR/C/102/D/1959/2010, para.7.8.
137 HRC, Warda Osman Jasin v. Denmarkiew 25 September 2015, CCPR/C/114/D/2360/2014,
Available at:http://www.refworld.org/cases,HRC,59315b644.hfAtcessed 25 January 2018].
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The applicant submitted that, the forced returritaty would expose her and her
children to inhuman and degrading treatment, vilmjpArticle 7 of the ICCPR. Relied
on her own experience, she alleged that receptindittons and human rights standards
for refugees and individuals under subsidiary ptode in Italy did not comply with
international obligations of protection. The apafit further cites the case darakhel
v. SwitzerlantP® that involved similar facts, in which the Grand abtber
acknowledged that the conditions of asylum recepimoltaly were not in accordance
with respect of fundamental rights contained in BE@HR. The Court recommended
Switzerland to obtain assurances from lItaly tha #pplicants would be receiving
minimum facilities adapted to their needs otherwsseitzerland would be violating

Article 3 ECHR by proceeding with the transference.

The State Party referred to tharakhelcase by stating that the Court reiterated in
the occasion that Article Xbuld not be interpreted as obliging the High Cawting
Parties to provide everyone within their jurisdarti with a home, nor did Article 3
entail any general obligation to give refugees fic@al assistance to enable them to
maintain certain standards of livitf®. Hence, the State Party concluded that Article 7
of the ICCPR did not preclude the enforcement efublin System. Further, the State
Party considered the communication manifestlyalifided and therefore the claim was
inadmissible. It was justified thatwhen applying the country of first asylum, the
Refugee Appeals Board requires, at a minimum, thatasylum seeker is protected
against refoulement and that he or she be ableetally enter and take up lawful
residence in the country of first asylum... Howevequiring that the asylum seeker
will have the exact same social and living standaad nationals of the country is not
possible*®,

In conclusion, it is possible to affirm that thesedaw application does not rely on
the overall situation of the State where the intlial is being removed. Information
contained in reports issued by International Orgations and NGO'’s on the matter are
not sufficient to prove the individual will be exgel to a situation of danger if returned.
It is necessary instead, more concrete elemeritexisaed mere theory or suspicion, are

highly probable to occur if removal is applied, addmonstrate the existence of

138 ECtHR [GC], Tarakhel v. Switzerlandipplication N0.29217/12, Judgement 4 Novemberd201
159 CCPR/C/114/D/2360/2014, para.6.1.
180 bid., para.4.
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personal and present risk of the applicant to beimi of torture, unhuman and
degrading treatment or punishmént These elements are exhaustively treated in para.
8 of the General Comment No. 1 on the ImplementatioArticle 3 of the CAT®? and
they represent a clear guideline on how the asssdsto identify the existence of a
present, personal and real risk of ill-treatmerdusth be conducted in order to avoid

removal contrary to the principle nbn-refoulement

2. Sources of the EU Law regulating the European Adum Protection System

In the actual development stage of the EU law rtibes governing the international
refugee protection system are not just preservétimthe core values of the Union, but
they are further legally enforceable rights, foesender specific provisions present in
the EU regulation. Article 18 of the European UniGharter of Fundamental Rights
(EUCFR or The Charter) for instance, entails anigaltion on Member States to
guarantee the right to asylunwith due respect for the rules of the Geneva Cadien
of 28 July 1951 and the Protocol of 31 January 19€fating to the status of
refugees’® This provision obtained enforcement power throubk insertion of
Article 6(1) of the Treaty of European Union (TE8)as a result of the agreements
reached with the Lisbon Treaty, that recognizedt tte ‘rights, freedoms and
principles set out in the Charter...shall have thensalegal value as the Treaties
Article 78 of the Treaty on the Functioning of tReropean Union (TFEU) in turn,
established the Union’s duty tadévelop a common policy on asylum, subsidiary
protection and temporary protection with a viewadfbering appropriate status to any
third-country national requiring international prettion and ensuring compliance with
the principle of non-refoulemenif® framed in accordance with the premises of the
1951 Geneva Convention and the related Protocb967, and other relevant treaties. It
means that the EU acknowledged the scope of irttenazd refugee law into its

regulation and it also created a single asylumeggtain system within the EU. This

181 Del Guercio, A.,La Protezione dei richiedenti asilo nel diritto émhazionale ed europe®016,
pp.99-100.

62 UN Committee Against TortureGeneral Comment No. 1: Implementation of Articleof3the
Convention in the Context of Article 22 (Refoulemamd Communications)A/53/44, annex IX, 21
November 1997, para. 8, Available dittp://www.refworld.org/docid/453882365.htnfiRccessed 26
January 2018].

183 Charter of Fundamental Rights of the European Unigf12/C 326/02, Official Journal of the
European Union, 26 October 2012.

184 Consolidated version of the Treaty on European bni2008/C 115/01, Official Journal of the
European Union, 09 May 2008.

185 Consolidated version of the Treaty on the Functigrof the European Unigr2008/C 115/01, Official
Journal of the European Union, 09 May 2008.
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system has bounded Member States to entertain canpraxedures and rules, and
enhanced the regional scope of protection by adolingr humanitarian statuses such as
the temporary protectidff and subsidiary protectiof.

In order to explain how the EU enforces the refésgstem on Member States it is
necessary to comprehend the extent of its legalopetity, and then how procedural
rules define the standards for its implementatidrus, this part of the work approaches
which sections of asylum protection switched frorervber States” competence to EU
competence. Then it describes how the EU Asylumtetion System has been

interacting with other sources of refugee law.

2.1. The legal value of the Charter within the EU Rfugee Law
The European Union Charter of Fundamental Rights issued in 2006® in line

with the developments envisaged by the Treaty obt#ndam regarding the settlement
of an AFSJ promoting due respect for fundamentdits, and had by initial purpose
reaffirming and stressing the presence of humdrtgigralues within the core principles
of the EU. The collection of fundamental rightsréie derived from a combination of a
wide range of provisions contained in the ECHR,eothuman rights treaties, and
common constitutional traditions of Member Stat€he document was devoid of
binding force by its establishment, factor that Water reinforced in 2006, in the
sentence oEuropeanParliament v. Counciin which the Court reaffirmed its exclusive

relevance®.

It was with the entry into force of the Treaty ofshon that the Charter finally
obtained some legal value through the insertioArtitle 6(1) TEU, which attributed it

same legal value as treaties. In this contextsiimportant to highlight that the

186 EC Migration and Home Affairs, definition of tempoy protection: Temporary protection is an
exceptional measure to provide displaced persoms fnon-EU countries and unable to return to their
country of origin, with immediate and temporary tetion. It applies in particular when there is ik
that the standard asylum system is struggling feeosith demand stemming from a mass influx thsris
having a negative impact on the processing of dginAvailable at: https://ec.europa.eu/home-
affairs/what-we-do/policies/asylum/temporary-proi@e_en[Accessed on the 31 January 2018].

167 EC Migration and Home Affairs, definition of subigiry protection: The protection given to a non-
EU national or a stateless person who does notifyuas a refugee, but in respect of whom substantia
grounds have been shown to believe that the parsocerned, if returned to his or her country ofgami

or, in the case of a stateless person, to his orcbantry of former habitual residence, would facesal
risk of suffering serious harm and who is unable @mming to such risk, unwilling to avail himself or
herself of the protection of that courtry Available at: https://ec.europa.eu/home-
affairs/content/subsidiary-protection_R¥ccessed on the 31 January 2018].

188 Charter of Fundamental Rights of the European Un{@800/C 364/01), Official Journal of the
European Communities, 18 December 2000.

189 CJEU,European Parliament v. Counci\pplication No.C-540/03, judgment 27 June 2006 a038.
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acknowledgement of such legal power remained lonitematters encompassed by the
EU law, implying no enlargement on the EU instibatl capacities was achieved as the
provisions contained therein restricted its scopeamplication to fnstitutions and
bodies of the Union with due regard for the prideipf subsidiarity and to the Member
States only when they are implementing Uniorf |as foreseen under Article 51 of the
Charter. This means the Charter passed to impobgatbns, exclusively, on EU
institutions and Member States, concerning isshaslikewise had to be aligned with
the principle of subsidiarity®, which required that a previous assessment onhgher
not the situation could be regulated through doimeésstruments, without evoking the
Union’s intervention on the matter, was done, ims thase, prioritising the non-
interference conduct. Moreover, Article 52(1) detered that the rights therein
contemplated had further to respect the princifil@roportionality”, implying their
enforcement had to be restrained to situationshithvthey were strictly necessary in
order ‘to meet objectives of general interest recognizgdhle Union or the need to

protect the rights and freedoms of otHetsniting even more its sphere of application.

In the other hand, it is important to point outtttiee developments achieved within
the Lisbon agreement also brought a certain exdémegitimacy to the Charter. The
ECJ, for instance, interpreted Article 53, thatines$ ‘nothing in this Charter shall be
interpreted as restricting or adversely affectinginban rights and fundamental
freedoms as recognised...by Union law, and internatidaw and by international
agreements to which the Union, the Community oMamber States are pattyas a
framer of a minimum standards of human rights’ @ctbn of which Member States
shall not derogate from, in the sense that theiemn of national standards of

protection could not compromise the level of protetprovided for by the Charter or

179 EU, Definition of the principle of subsidiarityThe principle of subsidiarity is defined in Artickeof

the Treaty on European Union. It aims to ensurd thecisions are taken as closely as possible to the
citizen and that constant checks are made to veéhidy action at EU level is justified in light dfig
possibilities available at national, regional ordal level. Specifically, it is the principle wheyethe EU
does not take action (except in the areas thatvathin its exclusive competence), unless it isemor
effective than action taken at national, regionalacal level. It is closely bound up with the priple of
proportionality, which requires that any action iye EU should not go beyond what is necessary to
achieve the objectives of the Tredtjes Available at: http://eur-
lex.europa.eu/summary/glossary/subsidiarity.H#halcessed 03 February 2018].

"1 EU, Definition of the principle of proportionality Under this rule, the action of the EU must be
limited to what is necessary to achieve the objestiof the Treatiés Available at: http://eur-
lex.europa.eu/summary/glossary/proportionality. Hifvticessed 03 February 2018].
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the primacy, unity and effectiveness of EU t&vThis reasoning is equally confirmed
in decisionMelloni v. Ministerio Fiscdl”® in which the Court reiterated thatutes of
national law, even of a constitutional order, catrie allowed to undermine the
effectiveness of EU law on the territory of thaat&t including the provisions
contained in the Chartef. Article 52(3) reasserts this reflection determinthat even
though the Charter contained a wide range of rigldgesponding to principles
guaranteed within the ECHR, they were not of rehe nature, meaning they just
represented minimum standards to be followed, Aat hence Member States owned
certain latitude to adopt more extensive forms roftgrtion at domestic level by their

own.

The Charter addresses two specific articles onuasyArticle 18 on the right to
asylum sets forththe right to asylum shall be guaranteed with duspeet for the rules
of the Geneva Convention of 28 July 1951 and tleéoeol of 31 January 1967 relating
to the status of refugees and in accordance wighTireaty establishing the European
Community; Article 19 codifies the principle of non-refoulement through
condemnation of actions of collective expulsionsaliéns, and determination thatd
one may be removed, expelled or extradited to te Sthere there is a serious risk that
he or she would be subjected to the death pensdtyure or other inhuman or
degrading treatment or punishméntAlthough there are still some doctrinal
disagreements regarding their legal value and pregatiort’”>, together they represent
some of the few supranational instruments endowedimaling force that approaches
the right to asylum in the way it is defined unéeticle 14 UDHR.

In one side, it is deemed that Article 18 of theaf@ér, as an instrument regulatory of
human rights’ values, should be interpreted in shene light as Article 14 UDHR,
meaning it should be treated as a right of theviddal, and not as a right of the State to

consent in granting’it® In the other side, instead, it is defended tiatesArticle 18

72 Opinion No.2/13(Opinion pursuant to Article 218(1IFEU — Draft international agreement —
Accession of the European Union to the Europeanv€uation for the Protection of Human Rights and
Fundamental Freedoms — Compatibility of the drafteement with the EU and FEU Treatie4B
December 2014, paras.187-188.

' CJEU [GC],Stefano Melloni v. Ministerio FiscaApplication No.C-399/11, Judgment 26 February
2013.

1 bid., paras.59-60.

7 Del Guercio, A.,La Protezione dei richiedenti asilo nel diritto émhazionale ed europe®016,
pp.284-285.

78 Den Heijer, M. Article 18 — Right to Asylunin Peers, S., Hervey, T., Kenner, J., Ward, The EU
Charterof Fundamental Right2014, cit., p.534; Gil-Bazo, M.TThe Charter of Fundamental Rights of
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does not provide any autonomous legal contentringeof asylum, it should hence be
regarded within the context of the EU law, follogithe prerogatives of Article 67 and
78 TFEU"". Withal, if Article 18 does not provide any cledefinition on the right to

asylum, making merely a reference to the provisioostained in the 1951 Geneva
Convention and the 1967 related Protocol, thenrigiig of asylum accounted in the
Charter shall be read within the scope of integireh applied in such Treaties,
concluding the referred protection must be diretitiked to the minimum content of

asylum protection as foreseen under the prerogati¥’ehe international refugee law.

2.2. The influence of the ECHR in the EU Asylum Priection System

The European Convention for the Protection of HurRaghts and Fundamental
Freedoms (ECHR) is the first international instrmineegulating the protection of
human rights that is endowed of both, legal enfoemat and mechanisms of control,
through the Commission and the Court. The Convantimwvadays is not yet a written
source of law directly related to the EU and itsniber States, but it is still relevant
within the EU law as an exogenous source, evokexlgin the Charter as determined
by Article 52(3) of the Charter, and used for iptetative purposes and development of
legal practice of the Court of Justice, as gengriakiples of law’®. Despite the efforts
engaged in the Lisbon agreement to insert the E@HiRin the EU’s institutional
scope, as provided for under Article 6(2) TEU, diefy that the Union shall accede to
the European Convention for the Protection of Hunfights and Fundamental
Freedom...such accession shall not affect the Unioamapetences as defined in the
Treatie$, this new legal status attributed to the ECHRha EU legal order brought to
table a number of institutional issues that hadé¢oassessed in order to define the
compatibility of the provision with the EU law.

The safeguard contained in the final part of tha&sgage, inferring that such
accession was not to affect the Union’s competeasedefined under treaties, not only
confirmed the still existence of a State preroga@ming to restrain the autonomy of
EU over the State conduct, but it also imposedtétians to the EU’s accession to the
Convention that, in these terms, differed from tisaal conditions applied for ordinary

the European Union and the Right to be Granted uxsyih the Union’s LaywRefugee Survey Quarterly,
3/2008, p.33 ss.

Y7 |ppolito, F.,Migration and Asylum Cases before the Court ofidastf the European Union: Putting
the EU Charter of Fundamental Rights to Te&2ML, 1/2015, p.20.

178 Amalfitano, C.,II diritto non scritto nell’accertamento dei diritfondamentali dopo la riforma di
Lisbona Il diritto dell’'Unione Europea, Torino1/2016, Gip.25.
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memberships. Such premise is further reinforcedrtitle 2 of the Protocol No.8 of the
Lisbon Treaty’®, where it is affirmed that the EU’s accession e ECHR must
anyway preserve the specific characteristics oftthen and European Union law, the
competences of the Union and the relationship bertviee EU and Member States and
the ECHR; leaving the EU with a narrow path to effely accede to the
Convention®. It is relevant to account that this logic has stantly been preserved
during the course of development of the EU in a weago not overpass the premises of
State sovereignty of Member States, as demonstvatkoh the Opinion No.2/94 on the
Accession to the ECHR in 1996 relating to the competence of the European
Community to accede the ECHR. The Court expredsedew by inferring that even
though the respect for human rights was a condttdoe preserved within the conduct
of the Community, thegrinciple of conferred powers must be respectethath the

internal action and the international action of tBemmunity*%

There is no doubt that the effective accessiom@®fEU to the ECHR would not only
enhance the credibility of the Union when promotmagnan rights and democracy in its
external relations, but also foster the protectainhuman rights internally as the
Convention would become a formal binding sourcwafto the EU Member States. As
affirmed by the Court of Justice itself in the OpimN0.2/13% in these termsthe EU,
like any other Contracting Party, would be subjeztexternal control, to ensure the
observance of the rights and freedoms the EU wonittertake to respect in accordance
with Article 1 ECHR. In that context, the EU argl inistitutions, including the Court of
Justice, would be subject to the control mechanigrosided for by the ECHR and, in
particular, the decisions and the judgments of #B@&tHR. However, it is still

important to attempt for the adversities of beingam-State part of the treaty since

79 Protocol (No.8) Relating to Article 6(2) of the @tg on European Union on the Accession of the
Union to the European Convention on the ProtectbriHuman Rights and Fundamental Freedp@s
326/1, Official Journal of the European Union, 26ct@ber 2012, Available athttp://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12&%2FPRO%2F08[Accessed 06 March
2018].

180 siksel, T.,European Exceptionalism and the EU’s AccessiohédBSCHR EJIL, 2016, p.566 ff.

181 Opinion 2/94 pursuant to Article 228 of the EC Tiyeaiccession by the Community to the European
Convention for the Protection of Human Rights anmhdlamental Freedom®8 March 1996, Available
at: http://eur-lex.europa.eu/resource.html?uri=celG4516a-61ba-4ad5-84e1-
57767433f326.0002.02/DOC_1&format=PJARccessed 09 Nov. 2017].

182 |bid., para.24.

183 Opinion No.2/13 (Opinion pursuant to Article 218(IIFEU — Draft international agreement —
Accession of the European Union to the Europeanv€ation for the Protection of Human Rights and
Fundamental Freedoms — Compatibility of the drajteement with the EU and FEU Treaties)
para.181, Available athttp://curia.europa.eu/juris/document/documentigt?d=160882&doclang=EN
[Accessed 03 February 2018].
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within this context, the commitments arisen from &@ccession would have to be
reshaped in order to fit the particular charactessof this body, in a way to do not
compromise its internal functions. Firstly, the anamy of the EU legal order should
not be affected anyhow, meaning the accession mgmehad to respect the ECJ
exclusive competence over disputes falling withie scope of the EU treatt&§ as

specified in Article 3 of the Protocol Nd®. This premise is further reinforced in the
Opinion No0.2/13, stating thathy action by the bodies given decision-making pswe
by the ECHR, as provided for in the agreement ageid, must not have effect of
binding the EU and its institutions, in the exeecisf their internal powers, to a
particular interpretation of the rules of the EUWA %% Secondly, it was necessary to
establish a harmonious relation between the CafirBtrasbourg and Luxembourg, in a
way to preserve both powers and final jurisdictiespective roles, not allowing one to

jeopardize the autonomy and of the other, and vized®”.

In this regard, it is important to take into accbtime legal mechanisms proposed
under the development of the “prior involvementtioéd ECJ”, envisaging a previous
ruling by the Court of Luxembourg onhe validity of an EU provision...as well as on
the interpretation of primary law, when the issué tbeir compliance with the
Convention is still pending in Strasbott®f, as defined in Article 3(6) of the Draft
Agreement®™. Its central idea was to delimitate the power lf €U over disputes
arisen against EU Member States before the ECtH®yiag the ECJ to opine strictly
on matters that equally involved the implementat@nEU law. Such criteria had
further to be followed by due application of thenpiple of subsidiarity, enabling the
opinion of the Court of Luxembourg to a preliminanfing, only after all domestic
remedies of the respondent State was exhaustddreaeen in Article 267 TFEU and
also under the judicial system of control institutey the ECHR, ruled under Article

35(1) of the Convention. If in one hand this tanposed that the decisions taken before

184 Baratta, R.,Accession of the EU to the ECHR: The rationale the ECJ's prior involvement
mechanismCMLR 50, 2013, p. 1311.

185 protocol No.8 Relating To Article 6(2) Of The Tre&@n European Union On The Accession Of The
Union To The European Convention On The Protedddiluman Rights And Fundamental Freedp@s
326/1, Official Journal of the European Union, 26ct@ber 2012, Available athttp://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12&%2FPRO%2F08[Accessed 07 March
2018].

186 Opinion No.2/13para.184.

187 Baratta, R.,Accession of the EU to the ECHR: The rationale e ECJ's prior involvement
mechanism2013, pp.1312-1313.

188 |bid., p.1312.

189 Draft AgreementFound aiOpinion 2/13 of the CourPart V, para.56.
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Strasbourg regarding matters involving the EU lawuld bind EU institutions,
including the CJEY® in the other hand it also guaranteed that Luxemgpavould
preserve its monopoly over the interpretation of IBW and its implementation, hence
playing a supervisory role on the application & BCHR provisions by EU Member
State$™.

The ECJ so far seems to attribute solid relevaodéd ECtHR, in the sense that it
regularly refers to Strasbourg to matters of humghts, and that the first cited has
never expressed disagreement or any other forrasefrvation in respect specific cases
of the last citetf?. This indicates that, despite the absence of fattéfe accession of
the EU to the Convention, the Court of Strasbouwag lbeen set up as a major arbiter on
matters of human rights within the EU; implying thiaa rejection by Luxembourg of
any controversial finding appointed by Strasboumgplving matters of EU law occurs,
it further must be justified through excellent r@aisg grounds, in particular coming
from a court of general jurisdiction as the ECJt syeecialised in human rights. The
persuasive authority Strasbourg holds within the iEWhat ensures that the scope of
the Charter, which is part of the EU law, be cqroesling to the rights foreseen under
the Convention, as defined by Article 52(3) of tBkeartet®® This in the other hand
restates the rationale of the previous paragraféiring that, if the Charter is part of
EU law, then the interpretation of Article 52(3)aihbe subject to the ultimate
interpretation of Luxembourg, ensuring the ECJ final authority over Strasbourg

jurisprudence in the EU law.

As demonstrated along this text, it is true tha¢ fintegration between both
jurisdictions can enhance the level of human rightstection within the EU, but is
valid to point out that in similar grounds, thishgtion can at also pose institutional
conflicts between both Courts. For instance, intwhgards the right to asylum, in the
view of Strasbourg, Member States are bound topac@sponsibility for refugees,

while under the EU law, following the premises loé tDublin System, Member States

1% Opinion No.2/13 of the Courtpara.181, 185; See also Kokott, J., Sobotta, Reatection of
Fundamental Rights in the European Union: On thé&afmship between EU Fundamental Rights, the
European Convention and National Standards of Ritiie, Yearbook of European Law, 2015, p.65 ff.
191 Baratta, R.,Accession of the EU to the ECHR: The rationale thee ECJ's prior involvement
mechanism2013, pp.1314, 1316, 1323.

192 Kokott, J., Sobotta, CRrotection of Fundamental Rights in the EuropeariodnOn the Relationship
between EU Fundamental Rights, the European Coioreahd National Standards of Protectjd2015,
p.66.

193 bid., p.65.
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are allowed to return refugees in accordance tordke of the ‘responsible Staté&”
This controversy occurred in a couple of differeases adjudicated by the ECtHR,
among which there afd.S.S. v. Belgium and GreéteandTarakhel v. Switzerlarid’,
both related to the forced return of applicantshie quality of asylum-seekers, to their
first European country of asylum, in accordancehwihe referred Dublin rule.
Strasbourg emphasized in the first case that Grewesented major structural
deficiencies in the treatment of refugees, andtt@Belgian authorities, knowing that,
could have refrained from transferring the appligathey had considered that Greece
was not fulfilling its obligations under the Conwiem'®’. In the second case, the Grand
Chamber used similar words as those used in thedire in order to justify that also
Switzerland, even though not being Member StatthefEU, hence not bound by the
Dublin Regulation, could have refrained from retngnthe applicants if they had
considered that Italy was not a ‘safe third-courtfy In both cases, the Strasbourg
reinforced that the Convention did not prohibited Contracting Pasti from
transferring sovereign power to an internationalganisation in order to pursue
cooperation in certain fields of activity. The ®mtnevertheless remain responsible
under the Convention for all actions and omissiohtheir bodies under their domestic
law or under their legal obligations. State actitaken in compliance with such legal
obligations is justified as long as the relevangamisation is considered to protect
fundamental rights in a manner which can be considi@t least equivalent to that for
which the Convention provides®. This means Strasbourg will not interfere in EW la
matters or on the interpretation provided for byxémbourg, as long as there are
neither deficiencies within the application of thghts set forth by the Convention
within the EU, neither a substantial violation d&fetConvention rights, composing

material conflict between the EU law and the Comigenitself®,

Although institutional practice between the Conwamtand the EU is still in course
of development, it is anyhow important to acknowledhe relevant role the ECHR has
been playing in the protection of human rights withhe EU. It represents the

19 bid., p.67.

19 ECtHR [GC],M.S.S. v. Belgium and Greedgplication N0.30696/09, Judgment 21 January 2011
1% Tarakhel v Switzerland, Application N0.29217/12.

19M.S.S. v. Belgium and Greedégplication No.30696/09, para.340.

19 Tarakhel v. Switzerlandipplication N0.29217/12, para.90.

19 bid., para.88M.S.S. v. Belgium and Greedpplication No. 30696/09, para.338.

20 K okott, J., Sobotta, CRrotection of Fundamental Rights in the EuropeanodnOn the Relationship
between EU Fundamental Rights, the European Coioreahd National Standards of Protectjd?015,
p.68.
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possibility for any individual claiming to be viati of any violation of the rights set
forth therein to access an extra recourse whertteffedomestic remedies have been
exhausted and Member States in general accepetiigi@ahs taken within the Court of
Strasbourg. Particularly in asylum cases, despiee HCHR is neither competent to
examine the 1951 Geneva Convention neither provmtes specific clause on the right
to asylum, still, it adjudicates cases where theimminent risk of violations of Article
3 on the prohibition of torture that has been lattted direct relation to the principle of
non-refoulement referred as the minimum content of InternatioRadfugee Law.
Within this context, Strasbourg has already ledimlmer of cases involving practices of
refoulementwhere the Member State was condemned for takidgeict participation
on the breach, for conducting the applicants totteies where there was real and
personal risk of suffering treatments contrary hose foreseen under Article 3, as
adjudicated inAhmed v. Austr@, Sufi and Elmi v. United Kingddi, M.S.S v.
Belgium and Greeé®®

In this way, it is also important to make referemaehe existence of an additional
legal instruments denominated ‘interim measuregjlable to the Court of Strasbourg
for the purposes of rendering effective the pravectof the rights set forth in the
Convention; complementing hence the purposes atlarB4 that defines the right of
every person to accede the Court when victim ofidation of one of the rights
guaranteed within the Convention by one of the Higintracting Parties. Despite this
mechanism is not regulated by the ECHR itselfs iteferred in the Rules of procedure
of the Court®®, under Rule 39(1) determining thah& Chamber or, where appropriate,
the President of the Section or a duty judge apgpedin. may, at the request of a party
or of any other person concerned, or of their owatiom, indicate... any interim
measure which they consider should be adoptedennterests of the parties or of the

proper conduct of the proceedirigs

Despite its scope of application is not specifibeé, application of Rule 39 is deemed

to be applied under a very limited sphere, compgisxclusively situations in which

1 ECtHR [GC],Ahmed v. AustrigApplication No. 25964/94, Judgment 17 Decemb&619

292 ECtHR, Sufi and Elmi v. United Kingdampplications Nos.8319/07 and 11449/07, Judgméniuhe
2011.

23M.S.S. v. Belgium and Greedplication No.30696/09.

24 Council of Europe, Rules of Court 14 November 2016, Available at:
http://www.echr.coe.int/Documents/Rules Court ENiE[Accessed 03 February 2018].

62



imminent risk of irreparable harm is pres@ntas shown itMamatkulov and Askarov v.
Turkey®. The referred case started when two Uzbek natomare extradited to
Uzbekistan by Turkey after Uzbekistan claimed thed committed terror-related
crimes. Turkey proceeded with the decision eveneuradlegations of the appellants
stating they were political dissidents, and thaytivould face ill-treatment and torture
if returned. In 1999, the Turkish government issaedecree ordering the applicant’s
extradition, after Uzbek authorities assured to Thekish Ministry of Foreign Affairs
that the applicants would not be subject to actdoofure or sentenced to capital
punishment. The Uzbek Supreme Court found the egmis guilty for setting up a
criminal organization, terrorism attack on the Rfest, seizing power through the use
of force or by overthrowing the constitutional ardarson, uttering forged documents
and voluntary homicide and sentenced them of iroprieent. The applicants’
representatives claimed that the terms of the puomemt were unknown, that the
applicants did not have a fair and public trialdahat the conditions of the Uzbek

prisons were bad and degraditig

In light of the present factors the Chamber dedatie case admissible. The
applicants alleged a breach of Articles 2 and 3thenright to life and prohibition of
torture, inhuman or degrading treatment or punisitmespectively; Article 6 on the
assumption that extradition proceedings in Turkey #he criminal proceedings in
Uzbekistan were unfair; and Article 34 inferringthlrurkey failed to comply with its
obligations by the moment they extradited the aayplis without following the measure
under Rule 39. The Court denied a violation of éles 2 and 3, since the findings on
the general situation in Uzbekistan were not enotagleonfigure personal risk, and
defined Article 6 was not applicable since decisioregarding entry, stay and
deportation of aliens did not concern the detertionaof the applicants’ civil rights.
However, the Grand Chamber acknowledged a breaéiticle 34, sustaining that for
the effective operation instituted under the reféreclause, the applicants should be able
to communicate freely with the Court without beisigbject to any form of pressure
from the authorities, including direct coercionadtant acts of intimidation and any

other actions that might dissuade applicants framteding the remedy. Further, the

295 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.134

2% ECtHR [GC],Mamatkulov and Askarov v. Turkedpplication No. 46827/99 and 46951/99, Judgment
4 February 2005.

27 |bid., paras.28, 31 and 33.
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Court added that Contracting States were requo@dftain from any acts of omission
which prevented the Court from considering the sctbjnatter of an application under
its normal procedure. Lastly, the Court pointed that interim measures under Rule 39
was to be evoked only in cases of imminent riskreparable harm, in particular when
the situation concern violation of Articles 2, 3da8°® confirming the idea that such

tool is to be applied when the protection of funeatal rights is at a stake.

298 |bid., paras.57, 71, 74-78 and 80.
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CHAPTER II:
FEATURES OF THE EUROPEAN UNION ASYLUM PROTECTION
SYSTEM

The purpose of this chapter is to present therdisteatures, particularly inherent of
the EU Asylum Protection System, and discuss hay thave been impacting in the
compliance of international obligations derived nfrothe International Asylum
Protection System in the context of the currentigeé crisis. An assessment on this
system’s multi-level governance, framed by the raxtdon among the EU Law, the
ECHR, International Refugee Law, and their respectapplicability within the
domestic asylum system of Member States, is thudenmeecessary. Therefore the
content herein is divided in three parts, appraagtirstly, the prerogatives of the
Dublin Regulation and their role in shaping the EBdylum Protection System;
secondly, the forms of international protectionogauzed within the EU legal order and
their related guarantees to third-country natiorald stateless persons seeking asylum
within the EU; providing thirdly, an assessmenttlo@ coherence in the implementation
of these elements, explaining how they compromine level of protection offered
within the EU.

1. The development of a EU Asylum Protection System

The idea to develop a common framework to deal w#llum protection started
when regional issues related to circulation of pe@mnd security arose in the outcomes
of the Schengen Agreement in 1985. Once the agradorecasted gradual elimination
of the community internal borders to enable freeutation of people, services and
capital, it came also the need to think of commaterwon and procedures to admit
third-country nationals within the Schengen teryitoincluding asylum-seekers and

persons in need of humanitarian protection.

The Dublin Convention brought a first institutiorggvelopment on this matfét. It
was held in June 1990 and entered into force irv 1&8er ratification by all Member

States. The Convention’s most important contributivsas the establishment of a

299 Convention determining the State responsible farméring applications for asylum lodged in one of
the Member States of the European Communif@¥8C 254/01), Official Journal of the European
Communities, 19 August 1997.
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common framework for determining which country imetEU decides an asylum
seeker’s application, and to ensure that only omenbkr State processes each claim.
However, despite of its innovative extent, the agapion of such measures showed to
be rather ineffective. Article 3 for instance definthat the EU Member State
designated to examine the claim, should carry le@ifprocedure in line with the Dublin
Convention and its own national |&#%% That generated different levels of claim’s
assessment and conditions of removal among EU gesrthat required to be more
standardized in order to create a single polich@admission of third country nationals
(TCN's) within the regiofi**

A subsequent development came with the Treaty ohduizht'? by insertion of
asylum protection issues into primary sources ef ¢dbmmunitarian law, within the
content of the third pillar of the European Comntyiron cooperation in matters of
Justice and Home Affairs (JHA). In this stage, thenagement of asylum protection
operated in an intergovernmental cooperation mod#&e sense of considering this a
common interest of Member States, but still not feoing any communitarian

competence to implement it within the redibh

Just with the Treaty of Amsterdam, adopted in 188d entered into force in 1999,
that a first step to the settlement of a commuiaitacompetence in the management of
asylum protection was doff& The Treaty reshaped the cooperation on JHA Hinget
up an area of freedom, security and justice (ARBd) was to be gradually realized
through the removal of obstacles to the free catoih in one side, and reinforcement of
security in the other. This new incorporation ie tiHA represented an evolution not
only in substantive terms but also in proceduraltens as issues treated under its

competence, including asylum protection, were feansd to the EC Treaty, changing

210 Refugee CouncilThe Dublin Convention on asylum applications: Wiameans and how it's
supposed to work 2002, p.2, Available at:
https://www.refugeecouncil.org.uk/assets/0001/5858lin_aug2002.pdffAccessed on the 27 August
2017].

21 pid., p.3.

12 Treaty on European Union (Consolidated Versiongafy of Maastrich{C 325/5), Official Journal of
the European Communities, 7 February 1992.

213 Del Guercio, A.,La Protezione dei richiedenti asilo nel diritto émhazionale ed europe®016,
pp.244-245.

24 Treaty of Amsterdam Amending the Treaty on Europeaion, The Treaties Establishing the
European Communities and Related A&%/C 340/01), Official Journal of the Europeann@ounities,
10 November 1997.
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its scope of application from the modality of irfevernmental cooperation to specific
competences of the European Commuhity

This was the most important change resulted from Treaty of Amsterdam in
normative terms. Once asylum matters passed t@tpetence of the EU, the actions
adopted by the European Court of Justice (ECJ)ham was to be respected at a
domestic level of Member States. In the other hamel ECJ jurisdiction was still very
limited in its scope as the Court of Justice coafdy pronounce its view in cases
pending before domestic Courts of last instancentlher words, the Court could only
interfere when domestic remedies are exhausteghoiged out in Article 68(1) of the
Treaty establishing the European Community (TEG¥hére a question on the
interpretation... or on the validity or interpretatioof acts of the institutions of the
Community... is raised in a case pending before at@ya tribunal of a Member State
against whose decisions there is no judicial remedger national law, that court or
tribunal shall, if it considers that a decision tre question is necessary to enable it to
give judgment, request the Court of Justice to givaling thereoit?*®. This limitation
brought critics on the effectiveness of the EUdgulating asylum protection, especially
because asylum seekers hardly access Supreme ,Ganatsower instances courts do
not have the power to suspend the application adrssary legislation. Further, as ruled
in Article 68(3) TEC, the ECJ could only pronouncepen cases, precluding review of
adjudicated cases, not being able to interfereetisibns already adopted by domestic
Courts*’,

The commitment of the EU in institutionalizing anwmon framework on asylum
protection within the region came also through nitise of Article 63 of the TEC,
which determined that within the period of five y&@&rom the entry into force of the
Treaty, the Council had the duty to adopt measumesasylum management, in
accordance with the 1951 Geneva Convention an@®tbecol of 1967, respecting the
procedures described in Article 67. Further, thisn avas reinforced within the

discussions held in the European Council on Re®iged Exiles (ECRE) EU Tampere

215 Eyropean UnionThe gradual establishment of an area of freedomurity and justice Available at:
http://eur-lex.europa.eu/legal-content/EN/TXT/? WG ISSUM:a11000[Accessed on the 31 January
2018].

1% Consolidated Version of the Treaty Establishing Hueopean CommunityOfficial Journal C340, 10
November 1997.

27 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe®016, pp.
247-248.
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Summit in 1998' where head of States and Head of Governmentsenfidér States
not only acknowledged the importance of makingative the respect for the right to
seek asylum within the region, but also agreed dokvior the institutionalization of a
common European regime in matters of asylum, ie imth the 1951 Convention’s
prerogatives and with due respect for the princgflaon-refoulemeit®. The purpose
was to conciliate these objectives with the advareds achieved under the
negotiations of the Treaty of Amsterdam in orderdevelop a Common European
Asylum System (CEAS). In a first instance, the ppknvisaged to develop clearer and
more effective procedures than those establishederuthe Dublin Convention
prerogatives, in terms of defining the State compieto assess each asylum claim,
settling minimum standards of reception within #d, and adopting complementary
forms of protection in order to offer an appropiatatus to those in need of such

protectiorf?°.

The aforementioned procedures at that stage whssstingly bounded to the
conduct of Member States, as during the establisiaeditional period the Council had
to act unanimously on proposals brought by the C@sion or, on the initiative of a
Member State after consulting the European ParlariePf>%. This meant that the EU
had firstly to obtain approval of all Member Stdtefore enforcing any measure on
asylum matters. This prerogative combined withlimiations posed by Article 68 on
the scope of the ECJ through domestic adjudicationasylum cases proved that,
despite asylum matters was attributed communitacampetence by that time, the

decision-making procedures still safeguarded thte Stovereignty at first place.

The UNHCR by that time, even though recalling te thstitutional obstacles of
typical supranational processes, highlighted thistwas a unique opportunity to solve
considerable differences in the Member States asypolicy, creating a more
homogeneous and coherent protection system indgi@n. The UN agency further
expressed that this measure should not frame theiB& arrangements orihe lowest

denominatat, instead it should be a mechanism to ensure asgkeekers equal chances

18 Eyropean Council on Refugees and Exi@bservations by the European Council on Refugeds an
Exiles on the Presidency Conclusion of the Tamperepean Councill5 and 16 October 1999.

29 ECRE, The ECRE Tampere Dossiedune 2000, Available athttps://www.ecre.org/wp-
content/uploads/2016/07/The-ECRE-Tampere-Dossiee-2000.pdfAccessed on the 27 August 2017]
220 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.249

221 Treaty of Amsterdami997, Title IV EC, Visas, Asylum, Immigration anther Policies related to free
movement of persons, Available dittp://www.unhcr.org/41b6ccc94.pdhccessed on the 27 August
2017].
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of obtaining protection through the EU, and to dveecondary migratory movements,
guaranteeing more equal share of responsibilityhim “region”. It means that the
harmonization of rules should not be framed in & wa limit to the concession of
asylum through severe assessment of claims. Ocothteary, it should be formulated in
an inclusive manner by encouraging Member States $hll hadn't achieved the

expected standards of protection to improve thesirepn$®%

Another important progress in the EU asylum systame with the entry into force
of the Lisbon Treaty in 208%, with some relevant developments that strengthémed
EU institutional capabilities on the matter. WittetTreaty, the European Community is
replaced and succeeded by the European Union thairas full legal personality for
issues related to the JHA competence. Furthetbaty itself produced two normative
documents: the TEU that was entirely reviewed, thedT FEU that substituted the TEC,
both containing relevant passages in terms of camtamian management of asylum

protection.

A first remark of such advances can be identifiedArticle 67 of the TFEU that
reinforced the EU target to promote the AFSJ witle despect for fundamental rights
and the different legal systems and traditions ehiNder States. Article 67(2) provides
for a change in relation to the proposal developétin the Treaty of Amsterdam on
the AFSJ that aimed the removal of internal bor@ers harmonization of rules. In the
context of the Lisbon Treaty the idea was of a mpogsive character, presuming the
development of a common single EU policy, and lilseywthe assurance that equal and
fair treatment would be provided to third-countrgtionals along different Member

States, as foreseen in the conclusions of the Temgemmit>*

It is important to add that Article 78 TFEU (ex-i&fe 63, point 1 and 2, and 64(2)
TEC) strengthens even more the intentions expresselr Article 67, not only
reaffirming the duty to develop a common policy asylum with due respect for the
premises of the 1951 Geneva Convention and the 18@fed Protocol, and other
relevant treaties on the matter, but also includomg this policy the treatment of

individuals falling within the scope of subsidigrgotection and temporary protection. It

222 UNHCR, Amsterdam Treaty: UNHCR calls for a fair and colmer&U asylum policy pp.19-20,
Available at:http://www.unhcr.org/41b6ccc94.pficcessed 3 July 2017].

2 Treaty of Lisbon: Amending the Treaty of Europeaniod and The Treaty establishing the European
Community(2007/C 306/01), Official Journal of the Européémion, 13 December 2007.

%4 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.254.
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further determines under para.2 procedural rulesrder to achieve such purposes, by
the adoption of measures comprising the developmieatuniform refugee, subsidiary
protection and temporary protection statuses foN3@alid throughout the Union,
common system of temporary protection in the ewd#nad massive inflow, common
procedures for granting and withdrawing asylum aaldsidiary protection, criteria for
determining which Member State is responsible fonsidering an application,
establishment of reception standards and formatioco-operative partnerships with

third-countries for the purpose of managing inflofaasylum-seekers.

A second advance is found under Article 6(1) andTR2U which recognized the
Charter the same legal value ascribed to the éeaimd the adhesion of the EU to the
ECHR respectivef?>. Furthermore, Article 6(3) established that fundatal rights
guaranteed within the ECHR and derived from comicmmstitutional traditions among
Member States passed to be part of general prexigfi the EU law. So, if by one side
the pre-Lisbon version detained that Member Sthgeksthe obligation to respect such
rights, with the entry into force of the Treaty laEbon, such notion became part of
communitarian law, accordingly composing the genprimciples of the E&® The
Article in its entirety not only enhanced the Urimstitutional commitment towards
standardizing mechanisms on the protection of humngims within the EU, but it
further reinforced the notion that these humantsighalues descended from distinct
legal sources, confirming the EU pluralist approashmentioned in the beginning of
the chapter”.

As demonstrated through the provisions discussdtiérprevious paragraphs, with
the Treaty of Lisbon, the development of an EU camnasylum protection system
passed to be part of the primary sources of EU lkameans that, even though the EU is
not a contracting Party of the 1951 Geneva Congrardnd the 1967 related Protocol in
reason of its lack of institutional competence, theoption of such provisions
guaranteed the respect for the prerogatives of dbeounted Treaties in the
implementation of the CEAS. Moreover, the referetc®ether documents such as the
Charter, the ECHR and principles derived from comntegal traditions of Member

States, showed the EU normative encompassed adireaope of protection than that

225 Amalfitano, C.,IlI diritto non scritto nell’accertamento dei diritfondamentali dopo la riforma di
Lisbong 2016, p.22 ff.

2% |bid., p.23.

2T Costello, C.;The human rights of migrants and refugees in Eusogdaw, 2016, p.41.
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established under international refugee law. Amally, the fact that all EU Member
States have ratified the 1951 Geneva Conventioaredsvithin the EU the respect for
minimum standards of protection, that if not in g@ance with the aims of the Treaty

of Lisbon, at least compatible with the internasibrefugee protection systéffl

One last important outcome of the Treaty of Lislmame with Article 267 TFEU,
amplifying the competences of the Court of Justicd obtained a preliminary ruling
competence not only on cases involving primary cesiiof EU law, but also secondary
sources. Beyond that, the appeal to the ECJ wasnger exclusive recourse of courts
of last resort, but also accessible to lower couttsit had that as a facultative
recoursé”®. These represent relevant changes in comparisttmAriicle 68 TEC, and
controvert the critics done in respect to the caempee of the Court of Justice within
the context of the Treaty of Amsterdam, where ardges taken in front of highest

instance courts could resort to the ECJ.

2. The forms of protection recognized within the EULaw

The EU legal order contemplates three forms ofrivatonal protection. While the
first two are foreseen within the Directive 201¥B5%%°, beneficiating third-country
nationals and stateless persons falling within lsmbpes, that of refugee status as set
forth in Article 2(d) and that of subsidiary protiea defined under Article 2(f); the
third instead, provides for a ‘temporary protectia@ieemed as a protection of collective
nature that is recalled exceptionally in cases agsive inflows of migrants, evoked
through Article 78(2)(c) TFEU and ruled since 20\ the Directive 2001/55/E¢"
All three are not only entailed by the legal obligas derived from the principle of

non-refoulemerit?, considered the cornerstone of the Internatiorsglidm Protection

228 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.255

229 |pid., p.258.

230 Directive 2011/95/EU of the European Parliament aofi the Council on standards for the
qualification of third-country nationals or statste persons as beneficiaries of international praoeg

for a uniform status for refugees or for persorigible for subsidiary protection, and for the comntef
the protection granted (recas®fficial Journal of the European Union, 13 DecemP011.

231 Council Directive 2001/55/EC on the minimum stamisafor giving temporary protection in the event
of a mass influx of displaced persons and on measpromoting a balance of efforts between Member
States in receiving such persons and bearing theaeguences thereddfficial Journal, 20 July 2001.

%32 1n the cases of the refugees and persons elifibleubsidiary protection the respect for the ppke

of non-refoulemenis foreseen under Article 21(1) of the Directivel2®5/EU, and in the case of
temporary protection it is found in Article 3(2) tfe Directive 2001/55/EC. On this matter, it isaal
important to highlight that majority of doctrinegstain that the obligations arisen from the pritecipf
non-refoulementannot be derogated even under circumstancesssiveainflow of migrants. See in Del
Guercio, A.,La Protezione dei richiedenti asilo nel diritto émhazionale ed europe®016, p.386,
Cit.1097, G. Goodwin-Gill, J. McAdam defended thimporary protection is not an attempt to displace
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System, but are also complemented by the duty ethtisting Member State to issue
residence permit to the applicant along the erdmerse of his asylum procedure, as
defines the Directive 2004/81/E€. Given the distinct legal sources regulating eafch
these forms of protection, | will initially apprdache first two as they are foreseen
under the same Directive, and then, separatelyeaddhe third one that, given to the
particularities of its purposes, detains a difféfemmework of protection.

Before discussing the major elements formulatiregdbncept of refugee status and
subsidiary protection within the EU law, it is tigsnecessary to frame the legal context
in which they are inserted in, thus describing pnerogatives of the ‘Qualification
Directives’ that are the legal sources regulatiathidorms of protection, and explaining
the procedural matters entailed to them.

2.1. The Qualification Directives: The grounds fordetermining international
protection within the EU

Currently defined as the ‘Qualification Directi@D), the Directive 2011/95/EU is
a recast of the Directive 2004/83/E¢ of which major purpose is to settle standards for
gualifying the beneficiaries of international prctien within the EU and the content of
the protection granted, as refers Article 1 ongheposes of the Directive. It represents

the first supranational instrument endowed of legadding force, entertaining a

or renegotiate the 1951 Convention’s rules anddaaahs, but rather is a pragmatic response intentted
clarify the application of the principle of non-ceflement in certain circumstances, and to prioeitthe
granting of particular rights to persons arrivinghemass, On this matter, see also the documents
UNHCR, Protection of Refugees in Mass Influx Situationgeq@ll Protection Frameworkl9 February
2001, Available athttp://www.unhcr.org/protection/globalconsult/3aé&&24/protection-refugees-mass-
influx-situations-overall-protection-framework.htrfAccessed 24 March 2018]; EXCorrotection of
asylum-seekers in situations of Large-Scale Inflonclusion No.22 (XXXII), 21 October 1981,
Available at: http://www.unhcr.org/excom/exconc/3ae68c6el0/ptaireasylum-seekers-situations-
large-scale-influx.html[Accessed 24 March 2018]; EXConGeneral Conclusion on International
Protection Conclusion No.74 (XLV), sections(r)-(u), 7 Octobel994, Available at:
http://www.unhcr.org/excom/exconc/3ae68c6a4/geravatlusion-international-protection.html
[Accessed 24 March 2018]; EXCoi@pnclusion on the Provision on International Prdien Including
Through Complementary Forms of Protecti@@onclusion No.103 (LVI), section (I), 7 Octobed0B,
Available at:  http://www.unhcr.org/excom/exconc/43576e292/conoluprovision-international-
protection-including-complementary-forms.htfAlccessed 24 March 2018].

433 Council Directive 2004/81/EC on the residence pernssued to third-country nationals who are
victims of trafficking in human beings or who haween the subject of an action to facilitate illegal
immigration, who cooperate with the competent arities, Official Journal of the European Union, 29
April 2004.

234 Council Directive 2004/83/EC on the minimum stamdafor the qualification and status of third
country nationals or stateless persons as refugmess persons who otherwise need international
protection and the content of the protection grant®fficial Journal of the European Union, 29 April
2004.

72



formalized juridical status to beneficiaries okattative forms of protection, amplifying
thus the group of individuals protected agaie$dulemerft™.

Its premises are largely grounded in the ‘Proteclibeory’ that stands for the idea
that international protection shall be recognizedt only when State actors are
responsible for committing serious harm to the difean individual, but likewise when
the such actors are not connected to the Stateinathts case, the State fails to protect
this individuaf*®. This in other words summarize the idea that amyhwhen
persecution or any other actions provoking serioarsn is unavoidable in the country
of origin of the applicant, being for actions th&t8 has taken itself or for its lack of
efforts to protect the individual against that,nthtbe applicant’s well-founded fear of
persecution is justified given his inability to @&v&om the protection of his own
country. This reasoning aligns with the premiseshef 1951 Geneva Convention and
the ECHR, attributing high importance to the rislsived from the whole played by

non-State actors in producing persecution whersassgthe risk ofefoulemerft’.

It is important to take into account that, desghe Directive does not preclude
Member States to maintain their own national steaglaf protection to refugees and
persons entitled of subsidiary protection, sucmddiads must be compatible with the
purposes of the Directive, as defined under ArtigleThis premise is confirmed in
Bundesrepublik Deutschland v. B. and*). where theBundesverwaltungsgericht
(Federal Administrative Court) requested the viefvtlee Court of Justice in the
application of the exclusion clause, referred undeticle 12(2) of Directive
2004/83/EC. The German Court pointed out that ffoateed, the applicants had chances
to suffer persecution in their country of originhieh in other words meant they
fulfilled the minimum criteria to be considered eefugees. Instead, if applied the
referred provision, the applicants would no lonfger entitled to obtain the status

recognised. In this sense, it was to be clarifiéetier it would be compatible with the

2% Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.297.

2% |bid., p.309, See also Battjes, Hyropean Asylum Law and International Laveiden, Boston, 2006,

p.243; Cherubini, F.l'asilo della Convenzione di Ginevra al diritto ti&lnione europea2012, cit.,

pp.201-202; K. Hailbronner, K., Alt, S., CouncilrBctive 2004/83/EC of 29 April 2004 on minimum

standards for the qualification and status of teidntry nationals and stateless persons as refugess

persons who otherwise need international protecioth the content of the protection grantedEln

Izgr;migration and Asylum Law: Commentary on EU Retipia and DirectivesOxford, 2010, p.1047 ff.
Ibid., p.310.

238 CJEU [GC],Bundesrepublik Deutschland v. B and Idined Cases Application Nos.C-57/09 and C-

101/09, Judgment 09 November 2010, para.64-67.
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purposes of Article 3 of the Directive if a Memb$tate recognised that a person
excluded from refugee status pursuant to Articl@1L®f the Directive had a right of
asylum under its constitutional law. The Court ofstice justified that ih so far
national rules under a right of asylum is grantex gersons excluded from refugee
status within the meaning of the Directive 2004$88mit clear distinction to be drawn
between national protection and protection under Birective, they do not infringe the
system established by that Directive. In the lgfhthose considerations, Article 3 of the
Directive 2004/83 must be interpreted as meativa Member States may grant a right
of asylum under their national law to a person whaexcluded from refugee status,
provided that other kind of protection does notadrd risk of confusion with refugee

status within the meaning of the directi¥&

A second issue to consider is the modality of asseat of applications for
international protection, ruled under Article 4tbe 2004/83/EC. The Court of Justice
defined two distinct phases within this processndpéhe first one the establishment of
factual circumstances that can possibly constitleaments of proof to sustain the
application, and the second one the juridical asseant of such elements that must be
carried out on an individual basis, consisting étiding whether or not, in light of the
presented facts, the substantive conditions lawinday Article 9, 10 and 15, relating to
the acts and reasons of persecution, of the Dueedtir granting any the forms of
international protection are ni€t In this sense, para.l of the Article attributes
responsibility to the applicant to submit as soerpassible all the elements needed to
substantiate the application for international @ctibn, and to the Member State to
assess the relevant factors. This clause was raterpin distinct ways among Member
States as France, Portugal and Spain settled @ tiexen until when the asylum-seeker
could present his application from the date ofdmfy into domestic shores, and some
others as Bulgaria, Austria, Ireland and Swedenidetl that the application was to be
done immediately after the asylum-seeker’s entegnaing that, in case such condition
will be disregarded, the request might be consitlardounded*.

239 |pid., paras.120-121.

240 CJEU, M.M. v. Minister for Justice, Equality and Law Refo Ireland Application No.C-277/11,

Judgment 22 November 2012, para.64, see also Dec®y A. La Protezione dei richiedenti asilo nel
diritto internazionale ed europe@016), p.298.

241 See again Del Guercio, A.a Protezione dei richiedenti asilo nel diritto émhazionale ed europeo

2016, p.299.
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Despite para.2 of the Article imposes crucial restaility on the asylum-seeker to
provide all documents required in order to subs#ing his application, para.5
determines certain flexibility from Member Statefiere aspects of the applicant’s
statements are not supported by documentary or ethidence. The clause provides
that such aspects shall not need confirmatiothi ‘applicant has made genuine efforts
to substantiate his application“all relevant elements... have been submitted, and a
satisfactory explanation regarding any lack of athelevant elements has been giten
“the applicant’s statements are found to be cohexedtplausiblg “the applicant has
applied for international protection at the earligsossible time, unless the applicant
can demonstrate good reason for not having dorieasal ‘the general credibility of
the applicant has been establisheBurther, when the elements provided for by the
applicant are not sufficient, relevant or up toegléihe Court of Justice pointed out in the
sentence oM.M. v. Minister for Justice, Equality and Law Ref Ireland that the
Member State shall cooperate actively with the iappt in order to obtain valid
information to substantiate the applicatitn In these terms, it is the duty of the
Member State to verify, having regard to the indiinal situation of the applicant, all
relevant facts relating to his country of origincluding the State’s relevant laws and
regulations, and his individual position and peedatircumstance; that will hence be
essential for determining the consistence and pibtyaof suffering persecution he
might have if returned, as refers para.3. The Coldustice reinforced this idea in the
sentence ofAydin Salahadin Abdulla and Others v. Bundesrepubleutschlantf®
where it inferredthat the competent authorities to the assessmetiteotlaim must
verify whether actors of protection like institutg authorities and security forces of the
third-country in question disposes of efficient m@&s in order to prevent persecution,
ensuring an effective legal system for the detection, praisec and punishment of acts
constituting persecution and that the national amed will have access to such
protectiorf, obtaining this way consistent evidences on weetthe applicant could

avail himself from the protection of his countryasfgin or not.

A third point to be addressed concerns proceduralantees in the assessment of

asylum claims, of which further indications are \pded for by the Directive

242\ .M. v. Minister for Justice, Equality and Law Reifo Ireland Application No.C-277/11, para.66.
243 CJEU [GC], Aydin Salahadin Abdulla and Others v. BundesrefuBleutschland Joined Cases
Application Nos.C-175/08, C-176/08, C-178/08 and ©®/08, Judgment 2 March 2010, paras.70 and 71.
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2013/32/E¥* on common procedures for granting and withdrawinggrnational
protection, denominated ‘Procedures Directive’. hstf element to highlight is
contained under Article 4(1) of the latter thatetatines Member States are entitled to
designate a competent authority that must therefarey out all the procedures, and
ensure such authority is provided for with appraf@imeans and sufficient personnel in
order to operate with effectiveness and efficiendyis means the authority in charge
must be able to register and income applicatiogpe®ting a settled limit of time, thus
providing an effective possibility for the asylureeker to proceed with his claim as
soon as possible, as defined under Article 6 of Directive. Second, Member States
shall guarantee that third-country nationals ortes¢as persons held in detention
facilities or present at border crossing point® dlave access to proper counselling and
information regarding asylum procedures as refetgla 8(1). Although derogation of
this clause is allowed under circumstances in witich made necessary for reasons of
security, public order or administrative managenwnsuch areas, as foresees para.2,
such limitation seems to be rather problematich@splaces in question are those in
which this kind of assistance is most required rideo to turn effective the access to
international protection procedufés Third, as determined by Article 10(1), Member
States shall secure applications for internatigoratection are neither rejected nor
excluded from examination for the sole motif of rmting submitted within the

established dead-line.

One of the most relevant developments brought ley Rivective 2013/32/EU is
contained under Article 34 settling a maximum petffior the assessment of the asylum
claims that, in accordance with para.3, shall beclkaled within six months of the
lodging of the application. This time limit, if sjget to the procedures laid down under
the premises of Dublin Regulatfdf shall start to count from the moment the Member
State responsible for its examination is determiaed the applicant is found on the
territory of that Member State, being allowed aagedbf more nine months when it is

presented cases of high legal and contextual compléhe competent authority had

24 Directive 2013/32/EU of the European Parliament afcthe Council of 26 June 2013 on common
procedures for granting and withdrawing internat@dnprotection (Recast)Official Journal of the
European Union, 29 June 2013.

245 Del Guercio, A.,La Protezione dei richiedenti asilo nel diritto émhazionale ed europeo2016,
pp.302-303.

4% Regulation (EU) No 604/2013 of the European Parbamand of the Council of 26 June 2013
establishing the criteria and mechanisms for detrimg the Member State responsible for examining an
application for international protection lodged ame of the Member States by a third-country nationa

a stateless person (recasDfficial Journal of the European Union, L 180/29,June 2013.
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received large amount of applications at the same, tand if the delay is attributed to
lack of collaboration by the applicant. All the sanas establishes Article 33 of the
Directive, the application can also be consideretimissible when the applicant has
been granted international protection within anotilember State, a country which is
not Member State is considered as a safe thirdtopdor the applicant, and when a
dependant of the applicant lodges an applicatiomisrbehalf, but there are no facts

related to the dependant’s situation justifyingpesate application.

Followed the application submission, Article 9(I)tlee ‘Procedures Directive’ also
defines the right of the applicant to remain witthie territory of the Member State for
the sole purpose of the procedure until a firstaimse decision has been taken. Member
States can derogate from this clause only whenicgighe one the conditions listed in
para.2, relating to cases of subsequent applicatsoprovided for in Article 41(1), and
surrender or extradition order of a person to asroMember State, to a third-country,
or to international criminal courts or tribunals, ieason of one of the obligations
derived from the European arrest warrant foreseigmmthe 2002/584/JH#’. In this
way, it is essential to remark that such proceduorest be carried out with due respect
for the principle of non-refoulement accordingly requiring from the competent
authorities to verify and ensure such obligatioh mot be violated in case the provision

is applied, as establishes para.3.

Beyond that, it is necessary to stress that undéaclé 46 applicants are likewise
entitled of resorting to effective remedy in caseitt applications are found amidst one
of the conditions listed in para.l. Therefore pardetermines that, under such
circumstances, Member States have the duty to allow applicantsetmain in the
territory until the time limit within which to exese their right to an effective remedy
has expired and, when such right has been exerewsih the time limit, pending the
outcome of the remetyit is however necessary to point out that, asatdshed under
para.6, the applicant might be denied the rightetnain within domestic territory if his
claim is manifestly unfounded, inadmissible, orhditawn, and if he comes from an EU
safe ‘third-country’ or, in the sense of Article,380m a country that ratified the 1951
Geneva Convention or the ECHR. Such reservatiominmgt be applied only when the

procedure is operated in the border crossing amedshe applicant did not have access

247 Council Framework Decision 2002/584/JHA of 13 J@082 on the European arrest warrant and the
surrender procedures between Member Stabéficial Journal L 190, 18 July 2002, p.1.
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to proper legal assistance in a language he comdi®ratand, in a way he could be
enabled to prepare and present relevant arguneatsstain his applicatiéff.

This complex formulation brings some concerns iratviegards rendering effective
the guarantees of the Directive 2013/32/EU, a®éins to be more appropriate if the
EU legislator adopted the same jurisprudence ofCbart of Strasbourg, extending
without any sort of reservation the right to remaiithin national shores during the
entire duration of the procedure, until the finatision has been taken, than imposing
all the conditions listed under Article 46 of thedtive’*®. This reasoning is reinforced
by the ECtHR in the sentence AfC. and Others v. Spa&ti, in which the applicants,
thirty individuals of Saharawi origin, after havingeir applications for international
protection refused, resorted to judicial revieviled decisions, seeking also for a stay of
execution of the orders for their deportation. Aftee Audiencia NacionalNational
Court) rejected the stay of execution, the appteaequested for interim measures
under the Rule 39, claiming for do not be removednd) the whole course of their
proceedings. In this sense, the ECtHR was recalledder to judge whether or not, in
light of Article 13 of the Convention providing fahe right of everyone to effective
remedy, appropriate safeguards were in place ttegrrohe applicants from arbitrary
removal, given their appeals on the merit weré géihding before the domestic courts.
In this context, the Court of Strasbourg pointed that the availability of domestic
remedies to asylum-seekers have to be practical amcdssible in order to avoid
violations of procedural guarantees that could teafdrther breaches on the applicant’s
fundamental rights such as those encompassed hyritiheple of non-refoulemert’;
rationale used particularly in this case andvir8.S. v. Belgium and Greéte among
others. The Court further added that where an iddal arguably claims that his
removal would expose him to treatment contrary tdicke 3 of the Convention,
remedies without a suspensive effect cannot bededas effective within the meaning
of Article 31(1) of the Conventidr®.

248 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.304.
249 pid., p.304.

#0ECtHR,A.C. and Others v. SpaiApplication N0.6528/11, Judgment 24 April 2014.

%1 pid., paras.86 and 94.

#2\.S.S. v. Belgium and Greedplication No.30696/09, para.318.

23 A.C. and Others v. SpaiApplication N0.6528/11, para.94.
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2.2. The Status of Refugee under the QualificatioBirectives

The criteria established in order to determinefitts¢ type of international protection
cited within the EU normative, that of refugee ssatpresented in Article 2(d) of the
‘Qualification Directives’, is based on similar gmeds as the definition brought by
Article 1(A)(2) of the 1951 Geneva Convention, miieg that a refugee is a third-
country national or stateless person whowihg to well-founded fear of being
persecuted for reasons of race, religion, natiotyalpolitical opinion or membership of
a particular social groufy is found “outside the country of nationalitpr “the country
of former habitual residenteand is ‘Unable or, owing to such fear, unwilling to avalil
himself of the protection of that couritryNot only the texts of both provisions are
similar, but further the EU Law recognizes the Gamtion as the cornerstone regulating
the protection of refugees, referred through theag@ry sources of EU Law in Article 78
TFEU, and also in recital 3 of the 2011/95/EU, istatthe Council’s decision to
establish the CEAS, based on the full and inclusipplication of the 1951 Geneva
Convention and its related Protocol. Moreover, te¢c22 of the same Directive also
encourages Member States to look for the guidahtkeeoUNHCR when determining
refugee status; mechanism that, according to tiiJC3hall be respected when dealing
with issues related to the asylum system in the bEmStaté®*, however not interfering

in matters of the EU Law on asyldrm

It is on the other way necessary to highlight thate is a distinction between both
jurisdictions that relates to the criteria appliedrecognizing refugee status. While the
definition provided for by the 1951 Geneva Conwvemtidetains that a person is a
refugee as soon as he fulfils the requirementsidéfunder Article 1(A), implying the
recognition of such status is entailed of a detbayaeffect and not a constitutive dne

the formulation of the ‘Qualification Directive’ parates the criteria for being

%54 CJEU,Zuheyr Frayeh Halaf v. Darzhavna agentsia za bewdi@npri Ministerskia save#pplication
No.C-528/11, Judgment 30 May 2013, para.44; see @KU [Grand ChamberN.S. v. Secretary of
State for the Home Department and M.E. and OtheRefugee Applications Commissioner and Minister
for Justice, Equality and Law Refordoined Cases Application Nos.C-411/10 and C-493Jtdgment
21 December 2011, para.75; CJEU [Grand ChamMwo§tafa Abed El Karem El Kott, Chadi Amin A
Radi, Hazem Kamel Ismail v. Bevandorlasi és Allagigrséagi Hivatal Application No.C-364/11,
Judgment 19 December 2012, para.43; CJEU [G8}din Salahadin Abdulla and Others v.
Bundesrepublik Deutschlandloined Cases Application Nos.C-175/08, C-176/081.78/08 and C-
179/08, Judgment 2 March 2010, para.53; CJEU [GRawras Bolbol v. Bevandorlasi és
Allampolgéarséagi Hivatal Application No.C-31/09, Judgment 17 June 2016a38.

255 Case Application No.C-528/11, para.47.

%% UNHCR, Handbook on Procedures and Criteria for DeterminiRgfugee Status under the 1951
Convention and the 1967 Protocol relating to that®t of Refugee4992, para.28.
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recognized as a ‘refugee’ from the criteria forngeigranted ‘refugee status’. This
allows hence Member States to exceptionally denioteto grant refugee status, and
revoke or refuse to renew it in case it has alrdasbn granted, when applicable Article
14(4)(5) of the 2011/95/EU which corresponds toidtet 33(2) of the 1951 Geneva
Conventior’®”. In these terms, insofar the 1951 Geneva Convemitinowledges large
importance to definition of the term, the EU legtsk seems to attribute higher
relevance on the procedures for determining a fbzedh ‘refugee status’. Such
procedures are defined under Article 4 of the 288/HU which lists not only all
elements to be taken into account when assessingpplication for international
protection, but also the manner in which the exatiom shall be conduct&d.

Although within the EU Law no proper definition oe term ‘persecution’ is
provided, the EU regime acknowledges such notiorbeing a threat to life and/or
liberty of a person or any other form of severelation of human rights, which
therefore goes aligned with the interpretation @nésvithin the international refugee
protection systef”. Moreover, the EU jurisdiction entertains througine
‘Qualification Directive” some indications on iteris and causes, which accordingly

contribute to evaluate whether or not an individeantitled of protection.

Firstly, it is defined under Article 9(1) of the POY95/EU that, in order to be
considered as an ‘act of persecution’, an act rheassufficiently serious by its nature
or repetition as to constitute a severe violatidrbasic human rights, in particular the
rights from which derogation cannot be made undeicke 15(2) of the ECHR This
reference on Article 15(2) of the ECHR refers tmlaiions on the right to life
(Article2), prohibition of torture or inhuman or giading treatment or punishment
(Article 3), prohibition of slavery and forced lalbo(Article 4), and prohibition of
punishment without law (Article 7). It is howevanportant to stress that the term
‘particular’, present in the text of Article 9(1iy to be read as a non-limiting element

when formulating and interpreting the provisionisrtexibility can be seen through the

T UNHCR, European Regional Courts: The Court of Justicehef European Union and the European
Court of Human Rights — Refugees, asylum-seekats stteless persond™ edition, June 2015, cit.,
p.45.

%% Del Guercio, A.,La Protezione dei richiedenti asilo nel diritto émhazionale ed europeo2016,
p.320.

%9 UNHCR, Handbook and Guidelines on Procedures and Critddin Determining Refugee Status
under the 1951 Convention and the 1967 Protocohtite) to the Status of Refuge@911, para.51; see
also G. Goodwin-Gill, G., McAdam, J'he refugee in International Lawxford, 2007, cit., p.91.
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reasoning of the Court of Justice in the senterid@umdesrepublik Deutschland v. Y.

and z2%°

In the referred case, the applicants were two Rakisitizens that applied for
asylum in Germany, claiming suffering past incideot persecution in reason of their
membership to the Muslin Ahmadi community. Thistfaas verified through objective
elements as the Pakistani Criminal Code provided thembers of the Ahmadi
community may face imprisonment of up to three yearmay be punished by death or
life imprisonment or a fine. ThBundensam(Federal Bureau) refused their claims and
both appealed to the Courts in Germany, which heleogded to stay the proceedings
and submit a preliminary reference to the CJEU. iEkae was to define if within the
meaning of Article 9(1) of the Qualification Direat’, the core area of religious
freedom limited to the profession and practice athf in the areas of the home and
neighbourhood, or if it could be considered andgbersecution given that under the
presented circumstances it posed risk to life, jghysintegrity or freedom of the
applicant®>. The Court of Justice expressed its view by affignthat ‘freedom of
religion is one of the foundations of a democratciety and is a basic human right.
Interference with the right to religious freedomynise so serious as to be treated in the
same way as the cases referred in Article 15(2hefECHR, to which Article 9(1) of
the Directive refers, by way of guidance, for tlegose of determining which acts must
in particular be regarded as constituting perseoati The Court continued,
safeguarding that noahy interference with the right to religious fre@edo. constitutes
an act of persecution... on the contrary, it is aggdrfrom the wording of Article 9(1)
of the Directive that there must be a ‘severe viold of religious freedom having a

significant effect on the person concertféd

Secondly, Article 9(2) of the ‘Qualification Direee’ provides a non-exhausting list
of acts that can be considered as concrete forrpsrgkecution, such as acts of physical
or mental violence; legal, administrative, poliesd/or judicial measures which are
themselves discriminatory; prosecution or punishimehich is disproportionate or
discriminatory; denial of judicial redress resuitinin a disproportionate or

discriminatory punishment; prosecution or punishirfen refusal to perform military

260 CJEU [Grand ChamberBundesrepublik Deutschland v. Y. and Jhined Cases Application Nos.C-
71/11 and C-99/11, Judgment 5 September 2012.

1 bid., para.45.

%2 bid., paras.57-59.
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service in a conflict, where performing militaryrgee would include crimes or acts
falling within the scope of the grounds for exclusi and acts of gender-specific or
child-specific nature. This provision is not exhates it can include other acts not
encompassed within the definition that can anyhesume the form of persecution in
case it provokes the violations described in Aeti®@(1). This has shown that, although
in recital No.10 of the Directive is determined then “to achieve higher level of
approximation to the rules on the recognition andtent of international protection on
the basis of higher standargghe formulation chosen by the legislator stéaves to
the State authority large discretion in order tplaghe rules for qualifying a refugee
within the EU Lavi®®

Third, Article 10 of the Directive provides a list elements that shall be taken into
account when assessing the reasons of persecutiwh,wn the sense of Article 2(d),
comes through well-founded fear bounded by a jaatibn based on race, religion,
nationality and/or membership of a particular sbaa political group. Those are
definitions foreseen under both versions of thedlgation Directive’, that of the
2004/83/EC and that of the 2011/95/EU, factor ttidfiers from the 1951 Geneva
Convention that does not provide any formulationtioa matte?®*. Accordingly, it is
relevant to mention para. 2 of the provision whiafphlights that, tvhen assessing if an
applicant has well-founded fear of being persecuteds immaterial whether the
applicant actually possesses the racial, religiougtional, social or political
characteristic which attracts the persecution, pded that such a characteristic is
attributed to the applicant by the actor of perdemi’. This means that what is actually
to be taken into account in the examination process®w the applicant is classified
through the eyes of the persecutor, not necessadlyiring the applicant to be part of

the persecuted group.

2.3. The Subsidiary Protection under the Qualificabn Directives

The second type of international protection foreseeder the EU Law, determined
within the concept of subsidiary protection, wasated in light of the negotiations of
Tampere, envisaging to provide an alternative swiuto include asylum-seekers not
fulfilling all the requirements to be recognised agefugee, but that were likewise

found in situations of imminent risk of sufferingdparable harm in case returned to his

263 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.323
%5 bid., p.326.
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country of nationality or habitual residence, afemed in Article 15°° Indeed, it is a
form of protection of complementary and subsidiaagure that must be considered by
State authorities only after firstly verifying wihetr or not the applicant fulfils all the
requirements to obtain the refugee st&fughis prevalence of the refugee status over
the subsidiary protection is also reinforced by M&EU, as illustrated imH.N. v.
Minister for Justice, Equality and Law Reform, etl, Attorney Gener&".

The Court of Justice explained that, in light oftiéle 2(e) of the Directive
2004/83/EC, a person eligible for subsidiary pritecis a third-country national or
stateless person who cannot be qualified as a eefugrom this, it is possible to
conclude that such form of protection is compleragnand additional to the protection
of refugees enshrined in the 1951 Geneva Conventich accordingly should be
applied only after the competent authority has ledcthe conclusion that the person
seeking international protection is not entitlecthie refugee statt®. The Court also
acknowledged that diven that a person seeking international protectis not
necessarily in a position to ascertain the kind pybtection applicable to their
application and that refugee status offers gregtestection than that conferred by
subsidiary protection, it is, in principle, for thempetent authorities to determine the

status that is most appropriate to the applicasttsiatiort 2°°.

As pointed out within the proposal for the Couriitective of 2001’°, subsidiary
protection was to be implemented in such a mariver did not undermine, but instead
complemented the existing refugee protection regfimé\ccordingly, this form of

2% Directive 2011/95/E42011), Article 15 defines thasé&rious harm consists of: (a) the death penalty
or execution; or (b) torture or inhuman or degraditreatment or punishment of an applicant in the
country of origin; or (c) serious and individual reat to a civilian's life or person by reason of
indiscriminate violence in situations of internatad or internal armed confli¢t

2% Directive 2013/32/EUArticle 10(2); UNHCR,UNHCR Statement on Subsidiary Protection Under the
EC Qualification Directive for People Threatened lbgiscriminate ViolenceJanuary 2008, Available
at: http://www.unhcr.org/protection/operations/479dfahhhcr-statement-subsidiary-protection-under-
ec-qualification-directive.htnflAccessed 05 April 2018], p.4.

%67 CJEU,H.N. v. Minister for Justice, Equality and Law Refip Ireland, Attorney GeneraApplication
No0.C-604/12, Judgment 8 May 2014.

28 |bid., paras.30-31 and 35.

29 bid., para.34.

2’0 proposal for a Council Directive on minimum standsrfor the qualification and status of third
country nationals and stateless persons as refugeess persons who otherwise need international
protection COM(2001) 510 FinalCommission of the European Communities, BrussglsSeptember
2001, Available at: http://ec.europa.eu/transparency/regdoc/rep/1/EN/1/-2001-510-EN-F1-1.Pdf
[Accessed 05 April 2018], p.5.

41 McAdam, J.,The European Union qualification directive: the atien of a subsidiary protection
regime IJRL, 2005, p.461-463; Gilbert, As Europe Living Up to its Obligation to Refugee&dIL,
2004, p.980.
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protection should be based on pertinent instrumehtisternational human rights law,
like Article 3 of the ECHR, Atrticle 3 of the UN Cweantion against Torture and other
Cruel, Inhuman or Degrading Treatment, and Articlef the ICCPR, meaning its scope
of application should restrain to cases in whiatréhwas a present risk of exposure to
torture, inhuman and degrading treatment, deatlalpgror any other form of serious
and indiscriminate violation of human rights coneecto warlike situations. This
definition is further delimitated by Article 15 dfe 2004/83/EC, which thus excludes
from this context persons that cannot be removedeason of other international

obligation$”2

This distinction is clearly restated through thé&eOXase law ilMohamed M’Bodj v.
Etat belgé” where it was put in check the scope of protectivailable under the EU
law to third country nationals suffering from sersoillness whose removal would
amount to inhuman or degrading treatment. The CairtJustice ruled that,
notwithstanding under exceptional conditions thatld lead the applicant to be
exposed to inhuman or degrading conditions, theal@cation Directive’ is to be
interpreted as not requiring Member States to gemdial welfare and health care
benefits to a third country national who has beemigd leave to reside in the territory
of that Member State under national legislatione Tourt justified it affirming that
“Article 6 of the Directive 2004/83/EC sets out st bf those deemed responsible for
inflicting serious harm, which supports the viewttsuch harm must take the form of
conduct on the part of a third party and that incat therefore simply be the result of
general shortcomings in the health system of thmtry of origiri. It further reasoned
that ‘the risk of deterioration in the health of a thicduntry national suffering from
serious illness as a result of the absence of gmpate treatment in his country of
origin is not sufficient, unless that third countmational is intentionally deprived of

health care, to warrant that person being grantetisidiary protectioi®’*

Despite the UNHCR has recalled for the essentiatitylooking beyond the
international and regional human rights law, takingnce into account also the
jurisprudence of the Court of Strasbourg and thergmetation by treaty supervisory

2’2 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.350.
213 CJEU [GC],Mohamed M'Bodj v. Etat belgdpplication No.C-542/13, Judgment 18 December4201
" bid., paras.34-35 and 47.
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bodies in the definition of the scope of the Direeis provisiond™, it is to be stressed
that the EU legislator and the Court of Strasbadetpin quite distinct views on the
definition of the scope of the risk of torture, imhan or degrading treatment to the
obtainment of subsidiary protection. While the tfihme recognises that a person can
only be entitled of subsidiary protection if he suithe risk of suffering such treatments
when removed to his country of origin, the seconeé acknowledges that either the
place, either the causes that exposed the persrckotreatments are relevant, deeming
the removal condemnable anyhow by the mere sultiant of the risk’®. In this
sense, the EU legislator seems to have adoptedra rastrictive approach than that
determined under the ECtHR case law.

Such rationale is further complemented by Articlef@he ‘Qualification Directive’
that foresees the harm in this case must be nedgssaused by the State, parties or
organisations controlling the State, and/or evem-8tate actors, when none of the first
two cited, neither international agencies, are ¢paible or willing to provide protection
to the applicant. This consequently created a bdwstdeen the individual and his
country of origin, meaning the mere existence gkeaeral situation exposing the local
population to inhuman or degrading treatment isermaugh to ground the risk, being
crucial the presence of an actor of persecutiomlependently of the general
circumstances present theréin In the preparatory works that led to the adoptibthe
‘Qualification Directive’, it was enlightened thatich formulation had been chosen by
the EU legislator with the aim of limiting the cassion of international protection
under compassionate grounds, which accordinglyded situations in which a person
is unable to accede proper medical treatment ferphathologies in reason of a poor
health care system in his own country, as illusttahM’'Bodj, and those in which there
exists a possibility for the individual to be rekat in a safe region in his country of

origin®’®,

2’5 UNHCR, UNHCR Statement on Subsidiary Protection Under E@® Qualification Directive for
People Threatened by Indiscriminate Violent&nuary 2008, p.5.

"% Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.352;
See relevant ECtHR case lawufi and Elmi v. United KingdamApplications No0s.8319/07 and
11449/07, paras.217-218; ECtHR,A. v. the United KingdonApplication N0.25904/07, Judgment 17
July 2008, paras.115-116.

277 bid., p.353;Mohamed M’Bodj v. Etat belg€ase Application No.C-542/13, paras.34-35.

2’8 presidency Note to Strategic Committee on ImmigratiFrontiers and AsylumDoc. 12148/02
ASILE 43, Brussels, 20 September 2002, Availabléntp://data.consilium.europa.eu/doc/document/ST-
12148-2002-INIT/en/pdfAccessed 05 April 2018, p.6; this rationale iglier shared by the UNHCR in
UNHCR’s Executive CommitteeConclusion on the Provision on International Prdtea Including
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In what regards Article 15(c) of the ‘Qualificati@rective’, referring to the victims
of serious harm by reason of ‘indiscriminate vi@enn situations of international or
internal armed conflict’, it is important to rematkat its initial text referred to
‘systemic and generalised violations of human sghfiormulation that according to
some EU Member States amplified excessively thpesod application of the noAfT,
and hence, had to be substituted by ‘serious adiidualized threat’. The UNHCR
regarded this change as inconsistent with the mesthat endow complementary forms
of protection, as their actual purpose aimed taesiindividuals facing risks derived
from situations of a generalised nature. The UNuBeé Agency also recalled this
definition could give rise to controversial integpations of the clause, which hence
could lead to impairment on the level of internaibprotection offered within the EU,
and on the process of harmonisation of Member Statactice on the matter. In this
way, it affirmed that an interpretation which would not extend protecttorpersons in
danger simply because they form part of a larggnsent of the population affected by
the same risks, would conflict with the wordingwnasl the spirit of the provision. Such
interpretation would result in an unacceptable maiton gap, and be at variance with
international refugee and human rights I%%. Accordingly, the clause was tdoé¢
understood as covering risks different from thoddrassed by the 1951 Convention
and ‘subsidiary protection should not be resorted togmhthe threat is target at an
individual and he or she would qualify for refugstatud®. In short, this means the
interpretation given to Article 15(c) should notcéis on human rights’ violations
occasioned by perpetrators on a discriminatoryshas that would already fall within
the scope of the ‘refugee status’, but insteaghduld encompass risks derived from

events of a general and indiscriminate nature.r/dte the added value of the clause is

Through Complementary Forms of Protection No.10B(LU7 October 2005, para. J, Available at:
http://www.unhcr.org/excom/exconc/43576e292/conolugprovision-international-protection-including-
complementary-forms.htnfiAccessed 10 April 2018].

"9 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europeo2016,
p.354.

80 UNHCR, UNHCR Statement on Subsidiary Protection under El@& Qualification Directive for
People Threatened by Indiscriminate Violeng@nuary 2008, p.6, See also UK Asylum and Imrtigna
Tribunal, Lukman Hameed Mohamed v. The Secretary of State tffer Home Department
AA/14710/2006, 13 September 2007 (unreported caseéyment of Judge JFW Phillips who heldt “
would be ridiculous to suggest that if there wereeal risk of serious harm to members of the a@nmili
population in general by reason of indiscriminaielence that an individual Appellant would have to
show a risk to himself over and above that gengsél; See also Hathaway, J., Foster, Mhe Law of
Refugee Statu€ambridge, 1991, p. 97.

8L |bid.; p.5; see also UNHCR's Executive Committé@gnclusion No.103(LV))para.k; Directive
2004/83/EC Recital 24.
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precisely its ability to provide protection agais&rious harms which are situational,
rather than individually targeted.

In this sense, the UNHCR reinforced that the tandividualization’ should be then
evoked when making reference to the proceduralagiees enshrined to the assessment
of the claim, whereas the core elements of eligybibr the obtainment of subsidiary
protection should maintain its general dimensiaveting situations of indiscriminate
violence, where there is real and immediate ristbeihg exposed to such evéfits
Notwithstanding the Court of Luxembourg has shainedsame view, it found necessary
to establish some limitations on its scope of aapion, reinforcing that the meaning of
‘general and indiscriminate violence’ must deriveni an “armed conflict”, as foreseen
under the text provision, and reach certain leVetaverity in order to configure the

need for concession of subsidiary protectfdn

This view is grounded by the CJEU in the senterfcElgafaji v. Staatssecretaris
van Justitié®® through which the Court recognised that, althotigh meaning of
‘indiscriminate’ implied that a threat inherent &ngeneral situationmay extend to
people irrespective of their personal circumstaricéise word ‘individual’ “must be
understood as covering harm to civilians... wheredbégree of indiscriminate violence
characterising the armed conflict taking place reas such a high level that substantial
grounds are shown for believing that a civilianfurmed to the relevant country or, as
the case may be, to the relevant region, woulaglgan account of his presence on the
territory of that country or region, face real risk being subject to the serious threat
referred in Article 15(c) of the DirectiV&°. This rationale is also read within the
Qualification Directives that, through Recitals @6 the 2004/83/EC and 35 of the
2011/95/EU, expressed thatsks to which a population of a country or a sentof the
population is generally exposed do normally notateein themselves an individual
threat which would qualify as serious hdtrheing hence required the verification of an
exceptional situation, presenting a considerablgrese of risk, forming substantial
grounds for believing the persons under concernldvdae subject to the referred
treatments. The UNHCR consented with this reasqramgl acknowledged that the

82 pid., pp.4-5.

83 Del Guercio, A.,La Protezione dei richiedenti asilo nel diritto émhazionale ed europe®016,
pp.356-358.

484 CJEU [GC],Meki Elgafaji, Noor Elgafaji v. Staatssecretarisnvaustitie Application No.C-465/07,
Judgment 17 February 2009.

8 |bid., paras.34-37.
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notion of ‘individual threat’ in this context was tegarded as an instrument to remove
from the scope of the provisiopérsons from whom the alleged risk is merely a temo
possibility, for example because the violencenstéd to a specific region, or because

the risk they face is below the relevant “real fighreshold’?%°,

As the level of ‘generalised and indiscriminate lemze’ plays a crucial role in
defining who qualifies or not for subsidiary prdieaq, it is necessary to establish some
concepts that enable its assessment. Firstlyjmp®rtant to determine which forms of
indiscriminate violence enter the criteria. Accoglito the European Asylum Support
Office (EASO), some examples that fulfil this cammh are massive targeted bombings,
aerial bombardments, guerrilla attacks, collatdeahage in direct or random attacks in
city districts, siege, scorched earth, sniperstideguads, attacks in public places,
lootings, use of explosive devices, and so f8ftiSecondly, it is relevant to explain
how the assessment of subjective and objective exltsmis conducted in order to
determine the severity of the risks. In this casmther reference tlgafajiis required,
as therein the CJEU referred to the need of takitggaccount the concept of “sliding-
scale”, which ascertained in this regard thtte“more the applicant is able to show that
he is specifically affected by reason of factorgipalar to his personal circumstances,
the lower the level of indiscriminate violence regd for him to be eligible for

subsidiary protectiotf®®

It is however important to stress that, althoughdkier mentioned definitions help in
the interpretation of Article 15 of the ‘Qualifican Directive’, there still lacks a more
accurate formulation provided for by the EU Lawparticular in what regards the level
of generalised violence required in order to obtHie recognition of subsidiary
protection. Such ambiguity therefore leaves greéstretional power to the competent
authorities of EU Member States, which hence jetiparthe purposes and the scope of

an institute that has been developed to amplifynlieaning of international protection

88 UNHCR, UNHCR comments on the European Commission's profmsa Directive of the European
Parliament and of the Council on minimum standdafiatsthe qualification and status of third country
nationals or stateless persons as beneficiariesintérnational protection and the content of the
protection granted (COM(2009)55121 October 2009), 29 July 2010, p.17, Available a
http://www.refworld.org/docid/4c503db52.htifilccessed 11 April 2018].

7 EASO, Article 15(c) Qualification Directive (2011/95/EU) 2014, Available at:
https://www.easo.europa.eu/sites/default/files/wiiticle-15c-Qualification-Directive-201195EU-A-
judicial-analysis.pdfAccessed 10 April 2018], p.17.

88 Meki Elgafaji, Noor Elgafaji v. Staatssecretarigvdustitic Case Application No.C-465/07, para.39.
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and harmonise such standard through the geograpéécin which its prerogatives are

enforced®.

2.4. The concept of Temporary Protection within theEU Law

The third type of international protection foreseender the EU Law is the
‘temporary protection’. Created with the aim ofeatting situations of massive inflow
of migrants, inspired by the events that succedateddissolution of the Yugoslavian
territory, in particular the case of KoséW) this status is determined under Article
78(2)(c) TFEU, and its premises are regulated tjindhe Directive 2001/55/E€". The
purposes of the Directive are twofold as definescher 1. The first one is to establish
minimum standards for giving temporary protectiontihe event of a mass influx of
displaced persons from third countries that areblen@o return to their country of
origin, and the second one is to promote a balahedforts between Member States in
receiving and bearing the consequences of recestnfp persons. As defined under
Recital 2 and contextualized under Article 2, kisorm of protection that shall be set
up under exceptional schemes in order to offer idiate and transitory relief. This
means the objective herein is not to substituterotbrms of protection, but instead to
complement them, guaranteeing this way that fundgmherinciples of human rights
are being respected, in this case, ensuring fulipt@nce with the principle ohon-
refoulemerft’? It is to be highlighted that, since the Directivas not been applied so
far, as settled under Article 31, the European Cibuhas neither presented any

289 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.359.
*YDirective 2001/55/ECRecital 6.

291 Council Directive 2001/55/EC

292 Del Guercio, A.La Protezione dei richiedenti asilo nel diritto émhazionale ed europe@016, p.386,
cit.: Great part of doctrine acknowledges thatdpelication of the principle afon-refoulementannot
be excluded from cases of massive influx. See Dyrid-F., Hurwitz, A.,How Many Is Too Many?
African and European Legal Responses to Mass ledluaf Refugeesin German Yearbook of
International Law, 2004, p.105; Durieux, J-F., M@hd J.Non-refoulement through time: the case for a
derogation clause to the refugee Convention in ma#lax emergenciesin International Journal of
Refugee Law, 2004, p.13; Goodwin-Gill, G., McAdai, The Refugee in International Lawxford,
2007, p.335; Lauterpacht, E., Bethlehem, Dhe Scope and the content of the principle of non-
refoulement: Opinionin Feller, E., Tirk, V., Nicholson, F. (edsRefugee protection in International
Law. UNHCR’s Global Consultations on Internatioratotection Cambridge 2001, p.104; see also
UNHCR, Protection of Refugees in Mass Influx Situationsef@ll Protection Framework2001;
EXCom, Protection of Asylum-Seekers in Situations of Lagale Influx,Conclusion No.22 (XXXII),
1981; EXCom, General Conclusion on International Protectjoonclusion No.74 (XLV), 1994,
sections (r)-(u); EXComConclusion on the Provision on International Prdten Including Through
Complementary Forms of Protectiog@onclusion No.103 (LVI), 2005, section (l).
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amendment proposal in order to advance and addoiraprents to the scope of the
rules framing this form of protecti6t.

An important remark shall be done in the definitibve Directive attributes to
‘massive influx’. The term, which possesses a kel rin framing the temporary
protection regime and in distinguishing it from threlinary asylum system, is described
under Article 2(d) as aldrge scale number of displaced persons, who coora &
specific country or geographical aréaThe lack of specification regarding the
minimum number of displaced persons necessaryrta 8o massive influx in the text
provision, not only leaves the concept too vagueddring the conduction of a more
accurate interpretation of the term, but it alseegilarge discretionary power to the
Council that, in the sense of Article 5, detainslegive competence to determine under
a qualified majority decision the existence of masflux in the context analysed. As
a consequence, such decisions are more politicaliyivated than conducted in
accordance with a legal justification, factor thedds the application of the Directive
not necessarily aligned with the logic envisagedindu its development, that of
maximizing the protection of fundamental rightstod displaced population.

An evidence of that is the fact that, although ¢hkave been many occasions in
which the Directive 2001/55/EC could have been iadplit has not been evoked so
far’®%. A first example could be the arrival of 48,000p®s in European shores from
January to July 2011, with the uprisings of thebA&pring. In that moment, delegates
from Italy and Malta requested the Council to pipdhe activation of temporary
protectiori”® demand that was refused with the following jisdifion: “At this point we
cannot see a mass influx of migrants to Europe évaeumgh some of our Member States
are under severe pressure. The temporary mechasisme tool that could be used in
the future, if necessary, but we have not yet redc¢hat situatiot?®®. Similar situation
occurred with the arrival of the Syrian citizensgviieen 2014 and 2015 that, despite
being composed by a large number of persons cofrong the same region, in reason
of an armed conflict where systemic violations ofiman rights perpetrated,
characterising hence an immediate and temporargt fegeprotection, did not obtain

293 |bid., pp.294 and 384.

294 bid, pp.294 and 398.

29 bid., p.398, cit., Nascimbene, B., Di Pasquale, The ‘Arab Spring’ and the extraordinary Influx of
People who arrived in North Italy from North Africa EJML, 2011, p.346.

2% |bid., p.399.
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approval of the Council for activation of the Ditiwe. In this case, the Council decided
to intervene through the base of Article 78(3) TEEbat enable the adoption of
provisional measures defined by the CommissiotHerbenefit of Member States most
affected by the migration influx. That seemed torbere a choice of an emergency
character, in the sense of providing support to lemStates suffering excessive
pressure in their asylum system as a result of ssva influx, based on a principle of
burden sharifg’ and resettlement programmes, as envisaged witfénBEuropean
Agenda on Migration of 13 May 201%, than an acknowledgement of the temporary
protection under the premises of Article 2(d) watkhe EU.

Scholars raised two hypotheses on the possiblemsdsr the impediment on the
activation of the Directive 2001/55/EC. The firsteois justified through concerns that
such recognition would serve as a pull factor tspes that remained in their country
of origin to come and seek protection within EumpeshoreS®. The second one is
based on a procedural factor, enshrined to the €lowecision-making system,
involving qualified majority votind®. The directly dependency on Member States’ vote
in order to obtain such approval might prove tadber difficult, especially when the
decision in question regards the activation of iadtfiorm of protection that might
enlarge the scope of international protection witthe EU, in a period of economic

crisis and austerity policies.

The scope of application of the temporary protecieems to be broader than that of
the ‘Qualification Directive’, encompassing herailh displaced persons, falling within

297 Burden sharing is described in Article 1 of 20@IEC as a main purpose of the Directive, referting
the “balance of effort between Member States in reagigind bearing the consequences of receiving
such personris It is applied by means of financial solidaritgalized through the European Refugee Fund
(ERF) (Article 24) and support with reception m@as like accommodation arrangements, coverage of
medical expenses, social assistance, and so fmdbtical solidarity, involving the Member Staté(d
participation in the reception scheme, by indiaatineir reception capacity which hence will be nese

in the Council decision, through a normative actbofding force (Article 25); and through solidarity
among Member States that works through the trarefferart of beneficiaries of temporary protection
from one Member State to the other, subject tatresent of the persons concerned (Article 26).

2% Eyropean Commissiody European Agenda on Migratip€OM (2015) 240 final, Brussels, 13 May
2015, p.4 Available at: https://ec.europa.eu/anti-
trafficking/sites/antitrafficking/files/communicath_on_the_european_agenda_on_migration_en.pdf
[Accessed 16 April 2018].

29 |bid., p.400, cit., Klug, A.Regional Developments: Eurgp® Zimmermann, A. (ed.)The 1951
Convention Relating to the Status of Refugeestarik®67 ProtocqlOxford, 2011, p.133.

39 |bid., p.400, cit., Ineli-Ciger, M.Has the Temporary Protection Directive Become Cés@ An
Examination of the Directive and its Lack of Impésration in View of the Recent Asylum Crisis in the
Mediterranean in Bauloz, C., Ineli-Ciger, M., Singer, S., Stagaa, V. (eds.)Seeking Asylum in the
European UnionLeiden/Boston, 2015, p.233.
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the description of Article 2(c), which hence refeyghird country nationals or stateless
persons wholfad to leave their country or region of origin, leave been evacuated,...
and are unable to return in safe and durable cdodg because of the situation
prevailing in that country, who may fall within tlseope of Article 1A of the Geneva
Convention or other international or national ingiments giving international

protectiori. This means that, if in one side the criteriaotatain temporary protection

might overlap with that provided for by the ‘Quaddtion Directive’, referring to those

exposed to immediate and serious risk of suffesiygfemic and generalised violations
of human rights that, for this reason, cannot retartheir country of origin; in the other
side, it also recognizes that among the benefesasi temporary protection there might
be persons falling within the scope of refugeeustahence acknowledging them the

possibility of applying for protection under an ividual basis.

In this way, it is important to highlight that dog the formulation phase of the
Directive 2001/55/EC, in reason of concerns arisem the risk that, once adopted,
Member State authorities could preclude the pdgsilof the applicant to apply for
refugee statd§’, the drafters found necessary to insert provisibas guaranteed the
right of the applicant to apply for other statugedhg a higher level of protection than
the temporary protectidff. Accordingly, Article 3(1) determines thatetnporary
protection does preclude recognition of refugedustainder the Geneva Convention
and Article 17(1) foresees thgté€rsons enjoying temporary protection must be &ble
lodge an application for asylum at any tim@dditionally, Article 19(2) defines that,
“where, after and asylum application has been exadjimefugee status... is not
granted..., the Member States shall... provide for pleason to enjoy or to continue to
enjoy temporary protection for the remainder of theriod of protectioh These
guarantees not only ensure the individual's pobksibio obtain a higher status of
protection without putting in risk the one he attggossesses, but they also align the

Directive with the International Refugee Protecti®ystem.

391 pid., p.395, cit.: As the Directive 2001/55/ECsnadopted before the Directive 2004/83/EC (QD), the
text therein does not mention the possibility gblgng for subsidiary protection, hence referringyoto

the refugee status, based on the 1951 Geneva Ganven

%02 ECRE,Observations of the European Council on Refugedstailes on the European Commission’s
draft directive on temporary protection and respbiitisy sharing, 2001, p.3.
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3. The Dublin System

The “Dublin System”, formed in the light of the CBAwith the purposes of settling
common procedures for the assessment of asylumshaithin the EU, and developed
with the ordinary purpose of ensuring that eveigdtcountry national (TCN) had equal
chances of obtaining access to status determinafithim the EU Member States, is in
operation since 1995 and is currently based oltit#in 11l Regulation (DRI The
implementation of the Regulation is facilitated BWRODAC, which is a fingerprint
database of asylum seekers and irregular migrastaplished under Regulation (EU)
603/2013%. The system, that has been governing respongikilibcation among 32
States, including the 28 EU Member States and the European Free Trade
Association (EFTA) “associate” States, passed tjin@aeveral developments in its legal
foundations and geographical scope along time @ncuirent formulation is framed in
three major featurd®. The first one is the principle that an asylumksedas only one
opportunity to lodge and asylum claim within thedn area and, if the decision is
negative, that rejection is recognised by all Menfiates, as settled under Article 3(1)
DRIIl. The second one is the settlement of rulesrigler to determine which Member
State will be responsible for assessing the claioh raceiving the applicant during the
whole duration of the procedure, based on a hibyaf “objective criteria”, as
determined by recital 5 and Article 7(1). Such noelthriteria is grounded on family ties
under Articles 8-11, issuance of residence peraritgisa under Article 12, irregular
entry of stay under Article 13, and visa waivedrgninder Article 14. When none of
these criterions are applicable, the country wlileeefirst application has been lodged
becomes the responsible, referred through Arti¢®) 8f the Regulation. And the last

one is the fact that an asylum seeker may be dsptotthe Member State in which he

303 Regulation (EU) N0.604/2013 of the European Parbamand of the Council of 26 June 2013
establishing the criteria and mechanisms for deirimg the Member State responsible for examining an
application for international protection lodged @ame of the Member States by a third-country nationa

a stateless person (recagsDfficial Journal of the European Union L180, 2é:d 2013.

%04 Regulation (EU) N0.603/2013 of the European Paréatrand of the Council of 26 June 2013 on the
establishment of EURODAC for the comparison ofdipgnts for the effective application of Regulatio
(EU) No0.604/2013 establishing the criteria and nsdbms for determining the Member State
responsible for examining an application for intational protection lodged in one of the Member &at
by third-country national or stateless person amdrequests for the comparison with EURODAC data by
Member State’s law enforcement authorities and pairfor law enforcement purposes, and amending
Regulation (EU) No.1077/2011 establishing a Eurapéegency for the operational management of
large-scale IT systems in the area of freedom, riigcand justice (recast)Official Journal of the
European Union L 180/1, 29 June 2013.

395 EU, Policy Department C - Citizens' Rights and Sitational Affairs, The Reform of the Dublin 1
Regulation 2016, p.11-12, Available ahttp://www.europarl.europa.eu/supporting-analyp&scessed
19 Oct. 2017].
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was firstly allocated under a coercive basis, sedae tries to move to another Member
Staté®®.

Although there are quite extensive critics relatedhe functioning of the Dublin
System, justified through assumptions that it hdsewved very little at very high costs
both for asylum-seekers and for the functioninghef CEAS®’, the report issued by the
European Commission in 2015 on the evaluation ef Bublin Il Regulatiof”®
emphasised some relevant aspects of its structoichwnake it an essential tool within
the context of the EU Asylum Protection System.sTart with, the report stressed that

the establishment of a method for determining themder State responsible for

%% EU, Policy Department C: Citizens' Rights and Gitmsonal Affairs, Enhancing the Common
European Asylum System and alternatives to DubBmussels 2015, p.15-16, Available at:
http://www.europarl.europa.eu/supporting-analy8iscessed 10 Oct. 2017].

39TEU, Policy Department C - Citizens' Rights and Sitational Affairs, The Reform of the Dublin I
Regulation 2016, p.12, footnote 11The enumeration of the main problems of the syb@sremained
consistent since the first evaluationSee European Commissio8taff Working Document: Revisiting
the Dublin ConventionSEC (2000) 522, 21 March 2000, para. 53; Eurogganmission Staff Working
Document: Evaluation of the Dublin ConventiddEC (2001) 756, 13 June 2001, especially at p.18;
European CommissionCommission Staff Working Document accompanying Rheposal for a
Regulation of the European Parliament and of thei@@il establishing the criteria and mechanisms for
determining the Member State responsible for exengimn application for international protection
lodged in one of the Member States by a third-agunational or a stateless person (Recast), Impact
assessmenCOM(2008) 820 final, SEC(2008) 2963, Brusselset&mber 2008, especially at p.9 and 23,
Available at: http://ec.europa.eu/smart-
regulation/impact/ia_carried_out/docs/ia_2008/s66822962_ en.pgf European Commission, A
European Agenda on Migratior2015, p.13; European Commissidiblin IV Proposal (footnote 5)
2016, especially at p.10 f; See also EuropeandPagint,Setting Up a Common European Asylum System
(footnote 6) 2010, p.157 f; European Parliament (20Ngw Approaches (footnote, §).50 f; Fratzke, S
(2015), Not Adding Up — The Fading Promise of Europe’s nl8ystem, MPI EuropeMarch 2015,
Available at:http://www.migrationpolicy.org/research/not-addifagling-promise-europes-dublinsystem
Goodwin-Gill, G. S.,The Mediterranean Papers — Athens, Naples and bstaiseptember 2015, p.9 f,
Available at:http://www.blackstonechambers.com/news/publicafities mediterranean.htmHruschka,
C., Dublin is dead! Long live Dublin! The 4 May 2016oposal of the European Commissidsl)
Immigration and Asylum Law and Policy Blog, 17 May2016, Available at:
http://eumigrationlawblog.eu/dublin-is-dead-longelidublin-the-4-may-2016-proposal-of-the-
europeancommissignMaiani, F., The Dublin Ill Regulation: a New Legal Framework f@a More
Humane System™: Chetail, V., De Bruycker, Ph., Maiani, F. é¢dReforming the Common European
Asylum System: The New European Refugee Law, BOill6, p.101-142, at p.105 f; Den Heijer, M.,
Rijpma, J., Spijkerboer, TCoercion, Prohibition, and Great Expectations: T@entinuing Failure of
the Common European Asylum Syst@MILR, vol. 53, 2016, pp.607-642, p.611; Europ@amliament,
Resolution of 12 April 2016 on the situation in thkediterranean and the need for a holistic EU
approach to migration (2015/2095(IN))) 2016, para.34, Available at:
http://www.europarl.europa.eu/sides/getDoc.do?ptbREP//TEXT+TA+P8-TA-
20160102+0+DOC+XML+VO//ENOnN the favourable evaluation by the Commissio2007 European
CommissionReport from the Commission to the European Parlisinaad the Council on the evaluation
of the Dublin System COM (2007) 299 final, 6 June 2007, p.6, Availab#: http://eur-
lex.europa.eu/legalcontent/EN/TXT/?0id=14654076 1Ra4i=CELEX:52007DC0299 see ECRE,
Sharing Responsibility for Refugee Protection irrdpe: Dublin ReconsideredBrussels, March 2008,
p.9 f, Available at:http://www.refworld.org/docid/47fledc92.htmMaiani, F., Vevstad, V.Reflection
note on the Evaluation of the Dublin System andhenDublin Il Proposal, Briefing Note Prepared for
the European Parliament March 2009, Available at:
http://www.europarl.europa.eu/thinktank/en/docuntentl?reference=IPOL-LIBE_NT(2009)410690

%% Eyropean Commissiofvaluation of the Dublin 11l Regulation (Final Reqp), 2015.
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examining an application for international protentwas necessary from both practical
and legal perspective. It not only clarified to weihiMember State an asylum-seeker
shall turn to for the examination of his claim, aatingly ensuring him an effective
access to asylum procedure; but it also providedtwal guidance to Member States in
order to identify under which grounds they holdpa@ssibility towards an asylum-
seeker within the Dublin area, and when they caecteor shift responsibility to a
different Member State. Further, by defining throwbpjective criteria the ‘responsible
State’, it tended to discourage multiple applicagioconsequently reducing human and

financial resources related to asylum procedtes

Moreover, it was reinforced that the codificatidnsach mechanism in a legislative
instrument was crucial in order to guarantee |legatainty and legal redress for both
applicants and Member States. This idea was jedtifthrough the fact that,
notwithstanding the EU had been working towards kaemonisation of asylum
procedures within the EU within the scope of theASEsince 1999, in reality, there
were still present large disparities in practicesl standards among Member States.
This therefore contributed for applicants to sefewt countries within the Dublin area
in order to apply for international protection, afdncing the burden sharing along the
EU. In other words, the rationale was that, atdhme time asylum-seekers were not
indifferent towards which EU Country they wishedlddge their application, Member
States were being affected according to the nunabespplications they received,
receiving direct impact on their financial, admtrasive, social and political costs. In
short, the Dublin System turned to be a necessmiyit order to determine and share
responsibility, this way guaranteeing asylum-se€kearccess to asylum procedures,
whilst dividing reception and protection burdensoag Member Staté¥.

3.1. Deficiencies in the implementation of the Dubsi Regulation in light of the
European Refugee Crisis

It is though necessary to remark that, despiteetit@blishment of the Dublin System
has brought substantial developments to the marageof the EU Asylum Protection
System, quite problematic issues have arisen fteragplicability. The first one relates
to the challenges faced by Member States in appltie Dublin Regulation during

periods of massive influxes. In such circumstan@suring the deliverance of an

%9 bid., p.2.
310 bid., p.3.
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efficient flow of applicants throughout the proceelyproved to be an obstacle, which
consequently resulted in response delays and iosurf internal capacity to carry out
such a large amount of claims in a timely mannemddition, the fact that Regulation
rules for defining the ‘responsible State’ do not@unt for Member States’ capacity to
process claims, combined with the likelihood th@ane Member States tend to receive
more asylum-seekers than others — whether forin§drigher standards of protection,
whether for their geographical location on the mxdéborders of the EU — contributed
to create disproportional distribution of applica for international protection within
the Dublin area. As a consequence, that which wasimciple to be a system of burden
sharing within the EU turned mostly into a systerburden allocation.

This occurred in the context of the Mediterranesfugee crisis. As the main access
routes during this period were those by land, ffbunkey to the Bulgaria, and by Sea
through the Mediterranean crossttgfrom Turkey to Greece and from North Africa to
Italy and Malta, the number of irregular entrieghie Dublin area boosted, which, as a
consequence, led to the application of Article *3tlee DRIII, inferring that an
applicant that has irregularly crossed the bordata a Member State..., the Member
State thus entered shall be responsible for examittie application for international
protectiori. This has contributed to high percentage of cdmasg assessed under the
criteria related to documentation and first courtfentry’*? overburdening States like
Greece, Italy and the Balkan Stafés

The situation motivated Member States, serving apnEU entry doors, to turn a
blind eye towards registering newcomers arrivingotigh those paths, factor that
represented an opportunity for asylum-seekers fisseeproceeding with their asylum
applications or to comply with identification okditjons in the Member State they first
arrive, and then to move freely within the Europédmon to apply for asylum in

311 OHCHR, In search of Dignity — Report on the human rightsmigrants at Europe’s border2017,
p.10.

%12 COM (2016) 270 final, p.9; European Commissi@valuation of the Dublin Ill Regulation (Final
Report) 2015, p.4, Gilbert, Gls Europe Living Up To Its Obligations to Refugeds?L, 2004, pp.963-
987, pp-970-971; EU, Policy Department C — CitizdRights and Constitutional Affairsthe Reform of
the Dublin 11l Regulation2016, p.14, FootnoteThe first State where an application is lodged rhay
responsible for a variety of reasons: because m@mtriterion is applicable; because a higher-rami
criterion makes that State responsible; becauseState in question decides to apply the “sovergignt
clause” of Article 17(1) DRIII; or because it sulopgeently becomes responsible, e.g. for missing the
deadlines set out by Art. 29 DRIII for the impletagion of transfer§ Setting Up a Common European
Asylum Systerffootnote 6), p.158 f; European Parliamewew Approachefootnote 6), 2014, p.9.

313 Munari, F., The perfect storm on EU Asylum Law: The need thiffethe Dublin RegimeDUDI,
2016, p.526.
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another Member Stat¥. Moreover, because in the hierarchy of criteripliaol under
the Dublin Regulation the interests and needs plieggnts are not prioritised, and there
still persist consistent differences within asylgmocedures, reception conditions and
integration capacity along the Dublin area; thdifgeof uncertainty and fear of falling
within the scope of the Dublin rule on the firstuotry of arrival, or of being denied
international protection in the designated Stdtetes of negative reply there are high,
increased a lot. This led asylum seekers to remaamonymity, enhancing the level of
irregular staying within the EU, and motivate setamy movements within the region,

and the lodging of multiple applications amongetiént Member Stat&s.

One alternative in order to afford relief to Meml®tates subject to particular
pressure was the development of relocation scheriég pilot project was
EUREMA®' funded by the EU and assisted by EASO. Duringxescution, very few
people were relocated because in on one hand teloc@tates offered very few places
and settled extensive lists of conditions, on ttieeiohand difficulties and delays in the
agreements between Member States for each relocptiocess, matched with the
unwillingness of beneficiaries of protection toaedte in some Member States, turned

each process endless with no consensus achievém@his endowed the scheme with

314 policy Department C - Citizens' Rights and Consitnal Affairs, The Reform of the Dublin I
Regulation 2016, p.15 (footnote 32): See in particular Eeap CommissionCommunication from the
Commission to the European Parliament and the Cibdiowards a Reform of the Common European
Asylum System and Enhancing Legal Avenues to Eu@pil (2016) 197 Final, 6 April 2016, Available
at: http://eur-lex.europa.eu/legal-content/EN/TXT/PDF2CELEX:52016DC0197&from=efAccessed

23 April 2018], p.4; See also European Commisdiuhlin Il Evaluation(footnote 11), 2007, p.9The
Commission has launched infringement proceedinginagi.a. Italy and Greece for their alleged faiu

to systematically fingerprint irregular arrivdlssee European Commissiodanaging the refugee crisis:
State of play of the implementation of the prioaftions under the European Agenda on Migration
COM (2015) 510, 14 October 2015, p.11 and Annex GAvailable from:
http://www.refworld.org/docid/563201fc4.htnfilccessed 23 April 2018]; See also Di Stasio, ‘Ca
crisi del “Sistema Europeo Comune di Asilo” (SEGH inefficienze del Sistema Dublino e vacuita del
principio di solidaritd, dUE, G. Giappichelli Editore — Torino, 2/2017.2f2.

%15 European Commissiofvaluation of the Dublin I1l Regulation (Final Rex), 2015, p.5.

%18 European Resettlement Networka ‘order to initiate relocation programmes, the Eot Project on
Intra-EU Relocation from Malta (EUREMA) was implerted under ERF Community Actions in 2010
and 2011. EUREMA was the first multilateral intr&d}Eelocation initiative, and was led by the Maltese
authorities and implemented by IOM with the papétion of ten Member States - France, Germany,
Hungary, Luxembourg, Poland, Portugal, Romania,v&kia, Slovenia and the UK - with the active
involvement of UNHCR. The results were modestotal bf 255 relocation places were pledged by the
ten participating Member States, of which 227 pesswere eventually relocated to six of the pledging
states (France, Germany, Luxembourg, Portugal, &l@a and the UK]. Available at:
http://resettlement.eu/page/intra-eu-relocafidocessed 26 April 2018].

317 policy Department C - Citizens' Rights and Congtinal Affairs (2016)The Reform of the Dublin Il
Regulation 2016, p.17; See also EASBact-Finding Report on intra-EU Relocation Actiesi from
Malta, July 2012, especially at p.9 and 13, Available hitp://www.refworld.org/pdfid/52aef8094.pdf
[Accessed 26 April 2018]; European Parliamégw Approachefootnote 6), 2014, p.56.
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a more symbolic significance than an effective na@edm for burden sharing within the
EU.

The current relocation scheme, an initiative inoiav of Greece and lItaly, was
established as an emergency measure under Ar8¢® TFEU, constituting derogation
from the Dublin rules. It provided that until Sempiger 2017, the responsibility for a
number of applicants was to be transferred fromeGegeand Italy to other Member
States. The programme defined that applicants teebe relocated only after applying
for international protection, being fingerprintednd then undergoing a Dublin
procedure establishing the responsibility of ltatyGreece, as defines Articles 3(1) and
5(5) of the Council Decision (EU) 2015/16%% this way guaranteeing that only
applicants in clear need of international protettwould beneficiate from that. This
scheme differed from the first one as it forecadtemt relocation States should not
unilaterally impose conditions, being entitled épect relocated individuals exclusively
for reasons of national security or public order dafines Articles 4(5) and 5(7) of the
relocation Decisions. As for the results, it alsoved to be inefficient as it failed to
comply with the expected results. From a targetetidcating 105,900 persons during
the two-year duration of the programme, after ninenths from its start, it had

relocated only 2,280 persons in t3tal

One of the major deficiencies in the applicationrefocation schemes was the
reluctant will of Member States to fulfil their des under the scheme, not only in terms
of restricting the available places to very few fems and imposing unilateral
conditions of acceptance, but also in terms ofatiog relocation decisions, as well as
taking too long time for delivering reply. A secoakgment hindering the schemes was
the fact that applicants were not able to chooe# ttestination, which resulted in lots
of withdrawals after beneficiaries got acquaintédheir relocation destination. A last
concern was on the procedural limitations of tHeesee itself. If the scheme determines
that States, in order to be beneficiaries, mightdeafronted with a number of arrivals

exceeding their ability to process applicationg] ardividuals, in order to be eligible,

318 Council Decision (EU) 2015/1601 of 22 Septembei5284tablishing provisional measures in the area
of international protection for the benefit of fadnd GreecgOfficial Journal of the European Union, 24
September 2015.

319 policy Department C - Citizens' Rights and Consitnal Affairs, The Reform of the Dublin I
Regulation 2016, p.18 (footnote 53): European Commissidourth report on relocation and
resettlement COM (2016) 416 final, 15 June 2016, p. 2, Avdgalat: https://ec.europa.eu/home-
affairs/sites/homeaffairs/files/what-we-do/poli¢@sopean-agenda-migration/proposal-implementation-
package/docs/20160615/4th_report_on_relocation rasdttlement_en.pdAccessed 27 April 2018].
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must be duly registered and passed through thei@yistem, then the beneficiary
State still holds the burden of handling with messarrivals, unfounded cases and

return obligation¥®°.

A second issue influencing the effectiveness of bhéblin System regards the
difficulties of transferring applicants to Membetates with systemic flaws in critical
aspects of their asylum procedures or receptioditons’’. This is illustrated not only
through the suspension of Dublin transfers to Gregace 2011, given the critical
situation in which the country was found in reasdnthe large amount of migrants
arriving there, but also through judicial decisianswhich it was expressed concerns
that reception conditions in some Member Statesewsst respecting minimum
standards, therefore classifying them as not naggsssafe-countries’. As shown in
the sentence ofTarakhel v. Switzerlarid’, the ECtHR reinforced that it was
responsibility of Swiss authorities to obtain gudess from Italy that, if removing the
applicants towards Italy under the Dublin Regulatithhe applicants would be treated in
accordance with minimum standards, not exposingithe any treatment prohibited
under Article 3. The same occurredhS.S. v. Belgium and Greéte in which the
Court condemned Belgium that, in application of Bwblin Regulation, removed the
applicants towards Greece, regardless the numesmadls from the UNHCR on the

systemic flaws in the Greek asylum system.

Additionally, in the report issued by the OHCHR 2017 on the human rights of
migrants at Europe’s borders the High Commissi@xgosed protection gaps present
in some Member States where they carried out nmssio 2016 in order to assess
border governance measures. The visits were donkaly, Bulgaria, the Former
Yugoslav Republic of Macedonia and France, whergais found that irregular entry
and stay were punishable with penalties imposed noigrants amounting to
imprisonment and/or a fine. The teams appointed shah criminalization increased
detention, which might place individuals at highesk of suffering abuse and
exploitation, benefits the business of smugglensl deprive migrants from accessing
services and justice for crimes and human rightdations committed against them.

320 |pid., p.19.

%21 European CommissiotGommunication from the Commission to the Europearlidment and the
Council Towards a Reform of the Common EuropeauAsgystem and Enhancing Legal Avenues to
Europe 2016, p.4.

$2Tarakhel v. Switzerlandipplication N0.29217/12.

$3M.S.S. v. Belgium and Greedgplication No.30696/09.
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They emphasised that the fear of being deportedrisoned and/or being subject to
police authorities violence led migrants to refriom reporting their situation, which
precluded their access to legal aid, informatiod access to services. The teams also
reinforced that criminalization led to a securibcfised approach, prioritising over-
securitization of borders than protection meastteThese factors proved that EU
Member States are not always complying with minimstandards of protection, in
these cases preventing individuals from being wewlin decisions affecting them, fact
that hence require that mutual monitoring among kenStates be done, imposing

responsibility on States when applying removal imithe Dublin System.

These protection gaps proved to be inconsistemt thig prerogatives of the ‘Dublin
format’ that envisaged the allocation of resporigjbon the basis that all EU Member
States were safe-countries, which in turn wasfjadtithrough the assumption that all
were party of the 1951 Geneva Convention and thelFEGvhich hence made them
holders of the same obligations enshrined to thy tduprovide international protection,
based on the EU Law, the ECHR and the Internati®edligee Law. Thereatfter, this
incurred in the application of the principle of malk recognition to the quality and
efficiency of any Member State into the scheme,lymg that Dublin transfers should
occur without the concern of examining firstly paial risks that asylum seekers might
face in the Member State to where he is being reafdv This is illustrated in the
sentence oN.S. v. Secretary of State for the Home DepartraedtM.E. and Others v.
Refugee Applications Commissioner and Minister Josstice, Equality and Law
Reformi®®. The CJEU in this case clarified that the prineipf mutual trust, in which all
States participating to the CEAS shall observe d&nmehtal rights of refugees, can
prevent a Member State from transferring an asyh@®kers to the ‘Member State
responsible’ within the meaning of the Dublin Regidn, where they cannot ignore the
presence of systemic deficiencies in the asylumcqumore and in the reception
conditions in that Member State, amounting to sari&l grounds for believing that the

referred asylum seeker would be face real riskenfidp subject to inhuman or degrading

324 OHCHR, In search of Dignity — Report on the human rightsnigrants at Europe’s border£017,
pp.8 and 13.

325 Munari, F.,The perfect storm on EU Asylum Law: The need thiRethe Dublin Regime2016,
pp.522-523; Di Stasio, Cla crisi del “Sistema Europeo Comune di Asilo” (S5Jra inefficienze del
Sistema Dublino e vacuita del principio di solidari2017, p.213.

36 N.S. v. Secretary for the Home Department and Mafd Others v. Refugee Applications
Commissioner and Minister for Justice, Equality adralv Reform Joined Cases Application Nos.C-
411/10 and C-493/10.
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treatment, as defined under Article 4 of the Chaifé In this case, if anyway the
transfer occurs, any infringement of fundamentghts by the responsible Member
State might incur in the obligations of other Meml@tates to bend to the mutual

confidence and the presumption of complidfice

A third factor to be stressed is the clarity in therarchy of criteria for determining
the responsible State. Although majority of MemBe&attes (11 out of 19 consulted by
the EC) found the criteria to be enough clear, sstated that the Regulation text left
too much room for interpretatiéfi. This is shown through the index of refusals ia th
requests for outgoing take-back and take-chargeetgiving Member States. In 2014,
from a total of 84,586 requests, it achieved 32 @arof refusals, proving that reaching
a consensus among Member States on the resporg&ifle was rather hard, thus
confirming Member States were indeed interpretingd aapplying the criteria
differently®**°. In one side this can be in reason of difficulgesen to obtain and agree
on evidences. Member States reported that, deSpIRODAC*! and Visa Information
System (VISY*? data were effective instruments to find evidenoesthe applicant’s
situation, finding proof of family connections wast easy, neither agreed upth In
the other side, it occurred that the current migratrisis has increased pressure on

Member States’ asylum and border control autharita times resulting in incomplete

%27 |bid., para.94; See also Munari, Fhe perfect storm on EU Asylum Law: The need thiRethe
Dublin Regime2016, pp.527-52.
328 Munari, F.,The perfect storm on EU Asylum Law: The need thiRethe Dublin Regime2016,
p.528.
zz European Commissioyvaluation of the Dublin Ill Regulation (Final Reqp), 2015, p.7.

Ibid., p.6.
%1 European Commission, Migration and Home Affairsfimition of EURODAC: ‘Establishes an EU
asylum fingerprint database. When someone appiieasylum, no matter where they are in the EU rthei
fingerprints are transmitted to the EURODAC centjistem. Since it was established in 2003,
EURODAC has proved to be a very important tool mhong fingerprint comparison evidence to assist
with determining the Member State responsible fang@ning an asylum application made in the EU. Its
primary objective is to serve the implementation Reégulation (EU) No. 604/20133 (the ‘Dublin
Regulation”) and together these two instrumentsenai what is commonly referred to as the 'Dublin
system”. Available at: https://ec.europa.eu/home-affairs/what-we-do/pediEsylum/identification-of-
applicants_efAccessed 24 April 2018].
%32 European Commission, Migration and Home Affairefimition of Visa Information System (VIS):
“The Visa Information System (VIS) allows Schen¢gtiessto exchange visa data. It consists of a eéntr
IT system and of a communication infrastructuret fivéks this central system to national systems$ VI
connects consulates in non-EU countries and akredl border crossing points of Schengen States. It
processes data and decisions relating to applicegifor short-stay visas to visit, or to transitdgh,
the Schengen Area. The system can perform biometdtching, primarily of fingerprints, for
identification and verification purposés.Available at: https://ec.europa.eu/home-affairs/what-we-
do/policies/borders-and-visas/visa-information-sgstenAccessed 24 April 2018].
%33 European Commissiofvaluation of the Dublin I1l Regulation (Final Req), 2015, p.7.
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requests, fact that might also have impacted inassessment of Dublin requests,
justifying the growth in the number of rejectionsdadisputes.

This sort of dispute is demonstratedkhadija Jafari, Zainab Jafari v. Bundesamt
fur Fremdenwesen und A%/l The facts of the case originated in a preliminary
reference lodged by the Austrian Upper AdministetCourt regarding two sisters from
Afghanistan and their children, who left their cayrof origin towards Europe in 2015
and passed through a number of Member States befgob/ing for international
protection in Austria. They entered Europe fromdéee where they were fingerprinted
and registered through the EURODAC system, and mheved direction to Croatia. In
Croatia, the local authorities organised their gpartation towards Slovenia, where the
local authorities issued them with police documestiéding their travel destination was
Austria. Austrian authorities contested Sloveniatbat, which in turn replied they
never registered the family, making the Dublin Ration hence inapplicable to them,
indicating the applicants have come from Croatiaving acknowledged that, the
Austrian authorities considered Croatia the resipmsState, and then requested it to
take charge of the applicants. Lack of responsedeitie application of Article 22(7)
DRIII, which entailed an obligation in the quesgohMember State to take-charge, if it
did not reply within a due period of time. In redace to this provision, the asylum

applications in Austria were considered inadmissdiid a removal order was issued.

The Jafari family passed through the territorytokée distinct Member States under
the consent of their competent authorities, be&gelying for asylum in Austria. This
proves that not only practices lafsser passeare being applied within the EU, but also
that lack of solidarity among Member States, irefa€ situations of massive influx of
migrants, is present within the context of the DubRegulation, hindering the
application of the criteria to determine the respble Staté®. This raised sensitive
questions around the meaning attached to the redplity allocation in the assessment
of asylum claims in the Union. If considering théaria set out in Articles 12, 13 and
14 of the DRIII, relating to issuance of residedoeuments or visas, irregular entry or
stay and visa-waived respectively, it is possibie imterpret the conception of

responsibility as a corollary of authorisation. §lean be understood in the sense that,

334 CJEU [GC],Khadija Jafari, Zainab Jafari v. Bundesamt fiir Fréemwesen und AsyRpplication
No0.C-646/16, Judgment 26 July 2017.

335 Michel, V., De La Délicate Interprétation Du Systéme Dupluropean Papers, 25 February 2018,
(Footnote 11), Conclusions of Advocate General 8wapJafari, cit., para.5.
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the more a country opens its doors to a third-agumational, the more responsibility it
undertakes for that third-country national’s poi@nengagement in the EU asylum
proces¥®. In other words, the Dublin criteria seems toilatitle a degree of fault to the
Member State that permitted the individual to eler shores, thus entailing this State

to the duty of processing the application of thidividual.

Besides, if that is the actual rationale of thet&ys by issuing residence permit or
visa to a third-country national, a Member Statghhbe almost automatically bound to
exclusive responsibility for any future asylum ofaimade by this third-country
national. This way, Member States might be incesegiy to adopt non-entry policies
between Member States and to assess applicationsdfoission with much greater
caution”’, therefore maintaining their visa requirements anher restrictive visa
policies, precluding legal avenues for regular yenito the EU. The link between
irregular border crossing and responsibility altawa within the Dublin System, urges
Member States to act as border guards, protedtigig borders to avoid the burden of

any prospective claim made by an applicant undegudar situation.

This led to a fourth question related to the cohoéprregular entry into the EU. In
this way, it is necessary to comprehend whethemadrthe entry in the EU territory,
tolerated by a Member State without satisfying ¢baditions of entry, constitutes an
irregular entry in the sense of Article 13 DRIllcéording to the CJEU, there is a
difference between issuing a visa, that is an Bfdrmal admission to national territory,
and merely tolerating the entry of asylum seekets domestic territori>. However,
the Court still detains that ifa“third-country national admitted into the terrigoof one
Member State, without fulfilling the entry conditsogenerally imposed in that Member
State, for the purpose of transit to another MemB¢ate in order to lodge an
application for international protection there, niuge regarded as having ‘irregularly

crossed’ the border of that first Member State imitihne meaning of Article 13(1) of the

%% Mouzourakis, M.,We Need to Talk about Dublin: Responsibility unttee Dublin System as a
blockage to asylum burden-sharing in the Europeaiohl Refugee Studies Centre, Oxford Department
of International Development, December 2014, pSdkx also Hurwitz, AThe 1990 Dublin Convention:
A Comprehensive AssessmeldfRL, 1999, p.648; Noll, G.Negotiating Asylum: The EU Acquis,
Extraterritorial Protection and the Common Markédt@eflection The Hague, 2000, p.189.

%7 |bid., p.11; See also Thielemann, E., Williams, &d Boswell, C.What System of Burden-Sharing
between Member States for the Reception of Asyhake8? European Parliament, Directorate-General
Internal Policies, Policy Department C, CitizenglRs and Constitutional Affairs, Civil Libertiegjstice
and Home Affairs, PE 419.620, 22, Brussels, Janaty.

338 Michel, V., De La Délicate Interprétation Du Systéme Dubf018, p.6.
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Dublin Il Regulation, irrespective of whether trabssing was tolerated or authorised
in breach of the applicable rules or whether it veaghorised on humanitarian grounds
by way of derogation from the entry conditions gale imposed on third-country
national$**°. The Court defended in this way that, under stiofumstances, general
rules of interpretation should be applied, meaninghould be attributed the usual
definition of the term, considering ‘irregular eyitas “crossing of a border without
fulfilling the conditions imposed by the legislatiapplicable in the Member State in

questiori®*.

In the opinion of General Advocate Sharpston irtsteadifferent interpretation was
given, where it was stressed that, when therehisnaan flood of desperate people, it is
not possible to avoid the entry of these individuak otherwise that would lead
somehow to the formation of improvised camps, whigbuld consequently attract
international assistance from bodies as the UNHtBR,Red Cross and the Médicins
Sans Frontieres, reaching in the end an humamitarigis on the European Union’s
doorstep. Beyond thatall EU Member States have international obligatiamgler the
Geneva Conventidn So, “for humanitarian reasons, they should early adrhise
suffering fellow human beings into their territtryn this sense, it seems to be right to
frame the application of the EU Asylum Protectioyst®m in accordance with Article
78(1) TFEU, referring to Articles 31 and 33 of th®51 Geneva Convention as the
starting point in interpreting Article 31(1) of tizRI11**%. Despite the Advocate General
continues the text by reinforcing that, in the othand, if they do so, those Member
States will not be able to guarantee suitable réoepconditions for everyone..., nor
examine everyone’s application for international ofmction swiftly if their
administrations are overwhelmed by the sheer nunufetlaims to proce&d®, the
closure of borders would necessarily put thoseeStat breach with their international
obligations. In conclusion, the General Advocatiérrakd that it is evident that the

border crossings that took place in the presentsawere not ‘regulal. However,

339 Khadija Jafafi, Zainab Jafari v. Bundesamt fiir Frdenwesen und AsyRpplication No.C-646/16,
para.92.

%0 pid., para.74.

%41 Opinion of Advocate General Sharpston delivere®alune 2017Case C-490/1&.S. v. Republic of
Slovenia Case C-646/1&hadija Jafafi, Zainab Jafari v. Bundesamt fiir Fggnwesen und Asyl
para.173.

*2\bid., paras.182-183.
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they could neither be properlglassified as ‘irregular’ within the meaning of Aute
13(1) od the Dublin Il Regulatidi*

After all, the Dublin System showed to be endoweddflective capacity, leaving its
application under an ambiguous position, permitbogh higher and lower standards of
protection within the EU. The struggles to shifspensibility over asylum claims
among Member States, especially in periods of massiflux, disagreement on the
interpretation of the hierarchy of criteria, andKaof solidarity towards the most
affected countries are some of the deficiencigb®Dublin System, which is hindering
the orderly management of asylum and the accestatos determination for everyone
seeking asylum within the EU. This left room for active participation of the Courts,
ranging from national courts’ ruling against trarsf of asylum seekers, to the most
powerful sentences on Dublin returns pronouncedhbyCourt of Strasbourg and the
Court of Luxembourg, illustrating hence multi-levgjovernance in processing
responsibility within the region, such as in theesTarakhel v. Switzerlafd®, Khadija
Jafari, Zainab Jafari v. Bundesamt fiir Fremdenwesen und®*AsM.S.S. v. Belgium
and Greec&?® among others.

4. An assessment of the EU Asylum Protection Systed multilevel governance

The ongoing refugee crisis, that overtook the rBeepcapacities of some EU
Member States, led European countries to adopt r@ mepressive approach towards
migrants, reinforcing removal measures and bordetrol policies, at times resulting in
the closure of their borders. This, in combinatwith the enforcement of the Dublin
System that ultimately unbalanced responsibilitpcation within the EU, not only
discouraged Member States to duly pursue theirorespilities in accordance with the
EU normative, but also affected major aspects efEb) Asylum Protection System —
regarding the development of a CEAS offering appate status to any third-country
national requiring international protection andweitgy compliance with the principle of
non-refoulementas defines Article 78(1) TFEU, at the same tirheanducting such
policies based on the principle of solidarity aedponsibility sharing within the EU, as
foresees Article 80 TFEU.

3 |bid., para.186.

344 Tarakhel v. Switzerlandipplication N0.29217/12.

%5 Khadija Jafafi, Zainab Jafari v. Bundesamt fiir Fdgnwesen und Asyhpplication No.C-646/16.
%8M.S.S. v. Belgium and Greedgplication No.30696/09.
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In this sense, it is essential to acknowledge Histence of a multilevel governance
leading decisions within the scope of the EU Asyleamotection System, occurring
through the involvement of the EU institutional bEdin framing asylum policies at
regional level, EU Member States by applying itdamestic level, the CJEU by
ensuring Member States compliance with the EU Lad lkeeping EU institutions in
check*’ and the ECtHR through interference in cases inchviipplicants exhausted
domestic remedies in order to render effectiverthecess to minimum human rights
guarantee®. This is a system that, if in one side seeks tmply with international
obligations derived from International Refugee Land International Human Rights
Law, in the other side needs to deal with diffeiategrpretations of those objectives that
very often results in settlement of disputes, amdlifferent standards of protection
along the EU. Hence, for the purposes of stressamge of the main issues arisen from
this amalgam of objectives and governing forceduarfcing asylum management
within the EU, | chose therefore to firstly dealthvexisting incompatibilities between
the reasoning of the Court of Strasbourg and thathe Court of Luxembourg in
assessing the application of Dublin transfers, ardondly with the odds of this
multilevel governance that in the context of theblu has been hindering the

achievement of solidarity and responsibility shgrom asylum management in the EU.

4.1. The ECtHR and the CJEU case law on Dublin trasfers

Recital 3 of the DRIII, by affirming the CEAS was\wloped in full alignment with
the 1951 Geneva Convention, thus ensuring no oegpesed taefoulementimplied
that all Member States were safe countries, meanamgfers among them could occur
without compromising, neither the responsibilityiteria laid down in the Dublin
Regulation, neither the compliance with internagiombligations arisen from the
minimum content of International Refugee Law. Th&ssage is very relevant as it
acknowledges the importance relied upon the priecgd mutual trust and mutual
recognition for the accomplishment of the aims saged within the CEAS’. This is
stressed by the Court of JusticeGiziitok and Briigde®, where it is pointed out the

necessity for Member States toave mutual trust in their criminal justice systeamsl

347 Costello, C.The human rights of migrants and refugees in Euaodaw, 2016, p.53.

38 bid., p.51.

39 Dj Stasio, C.La crisi del “Sistema Europeo Comune di Asilo” (S5dra inefficienze del Sistema
Dublino e vacuita del principio di solidarit2017, p.213.

%0 CJEU, Hiiseyin Goziitok and Klaus Briiggkined Cases Application Nos.C-187/01 and C-385/0
Judgment 11 February 2003, para.33.
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that each of them recognizes the criminal law ircéoin other Member States even
when the outcome would be different if its ownaratli law were appliet for the
purposes of eliminating obstacles to integratiothinithe EU, of which asylum matters

are part.

It is however necessary to point out that, in mangasions, in reason of the high
levels of disparities among Member States’ domeasiglum systems, even more
pronounced by the outcomes of the refugee crisesgetfectiveness of this mode of co-
operation was put in chetk Although its credibility relied upon the advandesught
by the CEAS in harmonising asylum norms, yet, thiemplementation was not
uniformed within the whole region, turning the ocatale of allocating responsibility in a
single ‘responsible State’ not a secure metffodhe Court of Strasbourg was the first
to denounce a number of violations committed by dlkomatic application of the
Dublin rules that resulted in transfers to Memb&t& presenting severe deficiencies
in their asylum systems, exposing applicants tdatimns of some of the core rights
protected within the ECHR. Those were condemnationsd inM.S.S. v. Belgium and
Greecé®, Tarakhel v. Switzerlari@d®, Sharifi and Others v. Italy and Greécg among
others, in which the Court reinforced the relagivit applying the principle of mutual

trust under such circumstances.

In M.S.S.for instance, when referring to the removal of dpplicant from Belgium
to Greece, in application of the Dublin Regulatitre Court highlighted thait‘was in
fact up to the Belgian authorities, faced with gieiation described..., not merely to
assume that the applicant would be treated in aomity with the Convention standards
but, on the contrary, to first verify how the Gremkhorities applied their legislation on
asylum in practice. Had they done this, they winalde seen that the risks the applicant
faced were real and individual enough to fall withhe scope of Article”3®. With this
text, the Court not only affirmed Greece violated Convention since it did not possess
an efficient domestic asylum system, hence exposudicants to degrading situations,

contrary to Article 3, but also condemns Belgiumtfansferring an individual to a non-

%1 Dj Stasio, C.La crisi del “Sistema Europeo Comune di Asilo” (S5dra inefficienze del Sistema
Dublino e vacuita del principio di solidarit2017, p.214.

%2 |bid., pp.217-218.

$3M.S.S. v. Belgium and Greedplication No.30696/09.

%4 Tarakhel v. Switzerlandipplication N0.29217/12.

%% Sharifi and Others v. Italy and Greeod&pplication No.16643/09.

%M.S.S. v. Belgium and Greedplication No.30696/09, para.359.
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safe country, consequently breaching with the placof non-refoulementin other
words, the Court of Strasbourg confirms that is tase Member States continue to be
responsible for violations within the scope of thREHR, even when such violation
occurred in application of EU rules, as the caseafsfers within the Dublin ar&a
This decision hence represents a resizing on timeiple of mutual trust within the
Dublin System, fact that accordingly affects theeadly challenging application of the
Dublin Regulation. Indeed, as long as States coatio violate rights contained within
the ECHR, some of which appertain to minimum gueas on asylum procedures, the

Court is entitled to interferg®

This distanced the Court of Strasbourg from thevvid the Court of Luxembourg,
pending their respective approaches towards tperiic competences, being the first a
judicial body specialised in the protection of humrégghts, and the second a judicial
body pursuing the objectives set out within thepscof the EU. Such distinction can be
seen through the comparison between the decismmsted inM.S.S.and inN.S. and
Others v. SSHB®. In this last, in an attempt to mitigate the effebrought by the
ECtHR’s sentence iM.S.S.and at the same time safeguard European rule€dbe
of Justice highlighted the necessity of separasmgle provisions of the European
system directives from particular situations, ae ttase of systemic flaws in the
domestic asylum system of a given Member Statdjgummng violations in Article 4 of
the Charter and 3 of the ECHR. The Court remarket the principle ofnon-
refoulementwas central within the prerogatives of the EU AsylProtection System
and that the presumption of security, tied to thegiple of mutual trust within the
context of the Dublin System, was in accordancé wiby the moment Member States
were bound to secure minimum human right's guaemwthin their asylum systems.
So, the principle of mutual trust was not to besiipteted as absolute. Instead, Dublin
transfers should not occur to the Member Stateoresple if it presented systemic
deficiencies in its asylum procedures and receptarditions, amounting to substantial
grounds for believing that the asylum-seeker it Mamber State would face real risk

%7 Dj Stasio, C.La crisi del “Sistema Europeo Comune di Asilo” (S5dra inefficienze del Sistema
Dublino e vacuita del principio di solidarit2017, p.219.

%8 |pid., 220.

%9 N.S. v. Secretary of State for the Home Departraadt M.E. and Others v. Refugee Applications
Commissioner and Minister for Justice, Equality adralv Reform Joined Cases Application Nos.C-
411/10 and C-493/10.
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of being subject to inhuman or degrading treatif@ntowever, if the situation did not
achieve a level of severity to be considered até&yg flaw’, then the principle of
mutual trust was applicable. Furthermore, the Calsat stresses that, in case it is made
necessary to impede a Dublin transfer in orderetuie fundamental human rights of
the applicant, Member States can always evoke sbgereignty clause’ and take
assume responsibility over the applicant or, ca&ito examine the criteria in order to
establish whether another Member State can be rdds) as responsible, as refers
Article 3(2) DRIIF®,

Another similar case brought before the Court cftide wasShiraz Baig Mirza v.
Bevandorlasi és Allampolgarsagi Hivat¥l The facts herein pertain to a national from
Pakistan who having passed through Serbia appbgtura in Hungary. While his
process was still in course, he left to Czech Rkpubhere a ‘take-back’ request
pursuant to Article 18(1)(c) DRIl was made. Upaturn to Hungary the applicant
lodged a second asylum application, defined asnminsgible by Hungarian authorities
on the ground that Serbia was a safe third-coultungary, in application of Article
3(3) DRIII, decides then to transfer the appliceowards Serbia, decision that was
contested by the applicant and resulted in a pheding ruling by the CJEU. The Court
of Justice reasoned in favour of Hungary, authogishe transfer under the justification
of ‘presumption of security’ within the Dublin Sgsh. The Court in this case did not
adopt the same precautions contemplated by the EGtiN.S.SandTarakhelin terms
of requesting the State in charge to obtain coaagetarantees from the State towards
where the applicant was being removed that, onee tline would not be subject to any
treatment prohibited under Article 4 of the Chadad Article 3 ECHR. This created a
higher risk of exposing the applicant to such tresits, especially if taking into
account reports issued by NGOs condemning receptmnditions present in the
domestic asylum system of Serbia, characterisedalinyse from police authorities,
inadequate asylum procedures, delay in repliesvang low percentage of requests
processetf> Furthermore, this rationale contradicted guaesfereseen under Article

30 |pid., para.106.

%1 |pid., para.107.

32 CJEU,Shiraz Baig Mirza v. Bevandorlasi és Allampolgaigdiyatal, Application No.C-695/15 PPU,
Judgment 17 March 2016.

%3 Human Rights Watch,World Report 2016 — Serhia27 January 2016, Available at:
http://www.refworld.org/docid/56bd992115.htf#ccessed 02 May 2018].
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38 of the Procedures Directit?& regarding individual assessment of risk, whichdeen
neglected the subjective element present duringettamination of asylum claims,
enhancing the applicant’'s chances of being predefitem the access to asylum

guarantee’®

Although the ‘Procedures Directive’ recast providesomplete definition on how to
classify a safe third-country, problems on its effeeness might be affecting removal
processes, resulting in violations of applicants\damental rights, as shown in the
cases above. Annex | of the Directive determines, tta country is considered as a
safe country of origin where, on the basis of #gal situation, the application of the
law within a democratic system and the generaltiali circumstances, it can be
shown that there is generally and consistently esgcution as defined in Article 9 of
Directive 2011/95/EU, no torture or inhuman or dading treatment or punishment
and no threat by reason of indiscriminate violengesituations of international or
internal armed confli¢t assessed through consideration of the relevants land
regulations of the country and their respectiveliappon; observance of the rights and
freedoms laid down in the ECHR and/or the ICCR antile CAT, in particular the
rights from which derogation cannot be made; resfpedhe principlenon-refoulement
in accordance with the 1951 Geneva Convention;texie of a system of effective
remedies against violations of those rights anddoens. However, evidences on great
disparities among the asylum systems of countroesidered ‘safe’ demonstrated the
politicization of the term. As shown in the Asylumformation Database (AIDA)
Annual Report 2014/20%% while certain nationalities were in some form med as
manifestly unfounded by some States, the sameatitiaid true for some other States,
turning some countries safe for these nationalitied some others 8t The same
occurred for gender, referring to countries thah d# considered safe for man
applicants, but not for wom&%#. This means that, although the criteria for desigy a
‘safe third-country’ attribute great relevance be tactual state of human rights in the
country in question, this mode of assessment doesletermine the outcomes itself,

% Directive 2013/32/EU

35 Dj Stasio, C.La crisi del “Sistema Europeo Comune di Asilo” (S5dra inefficienze del Sistema
Dublino e vacuita del principio di solidarit2017, pp.231-232.

3¢ AIDA, Common asylum system at a turning point: Refugaaght in Europe’s solidarity crisis —
Annual Report 2014/2015Available at: http://www.asylumineurope.org/sites/default/fildsdow-
reports/aida_annualreport_2014-2015_OJpdicessed 03 May 2018].

%7 bid., p.78.

%8 |bid., p.80.
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framing it within a more institutional context thanpractical on&°. For this reason, if
the CJEU seeks to align the purposes of ArticldY8FEU with the prerogatives of the
Dublin System, the approach given by the ECtHRMii$.S.should be regarded as a

reference.

4.2. The facultative nature of the principle of satarity and responsibility sharing
within the EU Asylum Protection System

The principle of solidarity is not only presenttire EU Law as found under Article
80 TFEU, but it is also a core element settled esittee creation of the European
Community, as read in the lines of the Schuman @atibn in 1950, affirming that
“Europe will not be made all at once, or accordirgat single plan. It will be built
through concrete achievements which first creatiedacto solidarity®’°. This makes
the actual dysfunctions of the Dublin System a m@rsial point within the core
objectives of the EU. If considering the circumsis of the actual European refugee
crisis, the application of the criteria to defineetresponsible State unbalanced
distribution of asylum claims along the region,drnming Member States of first arrival,
turning this mechanism more an obstacle than agéridwards the achievement of

solidarity and responsibility sharing within the Bldylum Protection System.

These factors proved that such principle so inhei@nhe EU is not that effective
when it comes to asylum management under situatbmsnergency. Despite Article
67(2) TFEU represents an institutional advancéhéftaming of a common policy on
asylum, immigration and external border controkdzhon solidarity between Member
States, in practice, solidarity under these terass ot obtained significant results yet.
This can be demonstrated through the reading ofptbgision’s text together with
Article 80 TFEU, when it affirms the necessity the Union acts to contain appropriate
measures to give effects to this principle. Anrptetation that the second is in fact as a
direct consequence of the application of the fasuld easily emerge, putting both
provisions as constituent parts of a single proéésshis places solidarity under a

subsidiary condition, allowing it to be evoked asVely in situations of emergency, in

39 Costello, C.Safe Country? Says Whd2RL, 2016, p.610.

370 The Schuman Declaratipnd May 1950, Available athttps://europa.eu/european-union/about-
eu/symbols/europe-day/schuman-declaratiofjAecessed 03 May 2018].

371 Dj Stasio, C.La crisi del “Sistema Europeo Comune di Asilo” (S5dra inefficienze del Sistema
Dublino e vacuita del principio di solidarita2017, p.239; See also Morgese, Gglidarieta e
ripartizione degli oneri in materia di asilo nelltdone europeain Caggiano, G.Percorsi giuridici per
I'integrazione, Migranti e titolari di protezionenfernazionale tra diritto dell’Unione e ordinamento
italiano, Torino, 2014, p.373.
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which interference of the EU in order to co-ordsmaesponsibility sharing is made
necessary. It means that, as long Member Statest#lreapable of assuming and
managing their own asylum duties in an efficientnmex, the EU might not act. As a
consequence, the undefined nature of the term %sdge results in conferring to the
principle of solidarity a facultative character, thyg moment its application depends in a
considerable extent from the discretionary wiltleé European Union Institutioff$.

This confers a key role for the EU that, as deteediunder Article 33(4) DRIII,
shall ‘throughout the entire process, discuss and progdielance on any solidarity
measures as they deem appropriafkhis in other words it means that no automatic o
binding measure is envisaged when a Member Stat&cisg pressure in its asylum
system and burden sharing is demanded, being ra@gdsastly a decision agreed upon
the European Council and European Parliament orattiens to be taken. The only
settled procedure in this domain is foreseen uAdicle 33(2) DRIl determining that
affected Member States prepare and implement aplems under the supervision of
the EASO, the Union institutions and other Membéaté® . In this regard, it is
essential to demonstrate through which ways thosers have been operating and how
far they have gone towards achieving responsibgityaring goals in the referred

context.

One of the main channels through which solidarias lbeen working so far is
through the establishment of financial programma@sgd at funding Member States. In
parallel with the recast of the Dublin regime, akzaye of measures has been adopted
for the period between 2014 to 2020, devoting for@nresources to asylum and, as
well policies aimed at securing border controls palice co-operation. These resources
were divided in different ways, addressing the rima¢ Security Fund (ISF),
encompassing the ISF-Borders Fund, concerning isgdwsrders contrdf®, and the
ISF-Police Fund, financing police co-operation,verging and combating crime, and

crisis managemett: and the AMIF (Asylum, Migration and Integratiorurl)’®

372 |bid., p.239.

373 Munari, F.,The perfect storm on EU Asylum Law: The need thiRethe Dublin Regime2016,
p.531.

37 Regulation (EU) N0.515/2014 of the European Paréamand of the Council of 16 April 2014
establishing, as part of the Internal Security Fumtide instrument for financial support for external
borders and visa and repealing Decision No.574/2B@Q7 Official Journal of the European Union, 20
May 2014.

375 Regulation (EU) N0.513/2014 of the European Paramand of the Council of 16 April 2014
establishing, as part of the Internal Security Funide instrument for financial support for police
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financing national programmes focused on rece@imhasylum systems, integration of
non EU-nationals and voluntary returns, includimgpahe payment of an amount of
EUR 6,000 per each Member State for every benefiai international protection
transferred from another Member StafeBoth were implemented through a horizontal
regulation, in which is established the generalisions on the EU home affairs funds
for the referred period®. This is the exclusive mechanism so far accomipiish
solidarity in the meaning of Article 80 TFECG.

Another form of burden sharing was the developmehtrelocation schemes.
However, as seen along the implementation of theteB®ber 2015 decisions
establishing mandatory quota allocation of migraensering ltaly and Gree®8, it
proved to be largely inefficient. This is illustedt through the outcomes of this
programme that departed from a target of relocaldig 900 persons in a period of two
years, and after nine months from its start hadeaed relocation for only 2,280
persond™. In addition, two Member States opposed the ppircof relocation, even
under temporary terms, taking such decisions taelassessed at the CJEU I&%el
After these failures, together with the presentitipal weakness of the European

Commission, relocation schemes disappeared fromadtitical agenda of the B

cooperation, preventing and combating crime, andisrmanagement and repealing Council Decision
2007/125/JHAOfficial Journal of the European Union, 20 Mayl 20

378 Regulation (EU) N0.516/2014 of the European Paréamand of the Council of 16 April 2014
establishing the Asylum, Migration and Integratieand, amending Council Decision 2008/381/EC and
repealing Decisions N0.573/2007/EC and No.575/28Q7bf the European Parliament and of the
Council and Council Decision 2007/435/EGfficial Journal of the European Union, 20 Mayl20

377 Article 18 of Regulation N0.516/2014.

378 Regulation (EU) No.514/2014 of the European Parkaitrand of the Council of 16 April 2014 laying
down general provisions on the Asylum, Migratiord dntegration Fund and on the instrument for
financial support for police cooperation, prevemtimnd combating crime, and crisis management
Official Journal of the European Union, 20 May 2014

379 Munari, F.,The perfect storm on EU Asylum Law: The need thiRethe Dublin Regime2016,
p.532.

%80 Council Decision (EU) 2015/1523 of 14 Septembei528tablishing provisional measures in the area
of international protection for the benefit of fadnd of GreecgeOfficial Journal of European Union, 15
September 2015Council Decision (EU) 2015/1601 of 22 September52@stablishing provisional
measures in the area of international protectioring benefit of Italy and Greec®fficial Journal of the
European Union, 24 September 2015.

1 policy Department C — Citizens’ Rights and Constinal Affairs, The Reform of the Dublin I
Regulation 2016, p.18 (footnote 53): European Commissidourth report on relocation and
resettlementCOM (2016) 416 final, 2016, p.2.

%2 CJEU [GC],Slovak Republic, Hungary v. Council of the Européamion, Joined Cases Application
No0s.C-643/14 and C-647/15, Judgment 6 Septembeét. 201

%83 Munari, F.,The perfect storm on EU Asylum Law: The need thiRethe Dublin Regime2016,
p.536.
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4.3. The multilevel governance in the management dhe EU Asylum Protection
System

The whole refugee crisis has been managed by thatBd intergovernmental level,
having policies within the scope of CEAS in the gatent areas foreseen in Article
78(2) TFEU, under the control of the Council, therdpean Council and Member
States. This led to a more horizontal approacheinstitutional relations within the
EU, resulting in fragmentation and unilateral agcsip motivated by short-term

individual interests of Member States.

For instance, in the present EU asylum framewaorkteiad of reacting in solidarity
with first arrival countries as Italy and Greecggcond line’ Member States have firstly
decided to temporary re-establish border contrath the purposes of pushing-back
irregular migrants, availing of relevant provisioinem the Schengen Border Cdife
Some other countries have consented with tempaelocation schemes as long as
safeguard clauses were allow&dIn the other hand, States like Germany have adopt
the Halaf Doctrin€®®, permitting Member States to examine asylum resgues
independently of the criteria of the responsiblat&t unilaterally declaring an open
gate. This decision if in one side was positive Homanitarian purposes, in the other
side contributed to enhance pressure in ‘front IBtates, encouraging the migrants to

come to Europ¥’. In this sense, the rule of law seems to be losipace, being

%4 Regulation (EC) N0.562/2006 of the European Paréamand of the Council of 15 March 2006
establishing a Community Code on the rules goverriime movement of persons across borders
(Schengen Borders Code&)fficial Journal of the European Union, 13 ARDO6; See Fijnaut, CThe
Refugee Crisis — The End of SchengenEJCCLCJ, 2015, p.313; Atak, La Crise de |'Espace
Schengen Pendant le Printemps Arabe: Impact subteits Humains des Migrants et des Demandeurs
d’Asile in RQDI, 2012, p.123.

385 Munari, F.,The perfect storm on EU Asylum Law: The need thiRethe Dublin Regime2016,
p.537.

3% Reference to Article 17 DRIII, allowing derogatitnom Article 3(1), determining each Member State
may decide to examine an application for intermatigrotection lodged with it by third-country ratal

or stateless person, even if such examination isregponsibility under the criteria laid down inisth
Regulation. Ibid., p.530, It is denominatethlaf Doctrine as such principle has been recalled @& th
CJEU, Zuheyr Frayeh Halaf v. Darzhavna agentsia za bei@npri Ministerkia SavetApplication
No0.C-528/11, Judgment 30 May 2013, where the Chighlights in para. 39: Article 3(2) of the
Regulation must be interpreted as permitting a Menftate, which is not indicated as responsible by
the criteria in Chapter Il of the Regulation, txamine an application for asylum even though no
circumstance exist which establish the applicapitif the humanitarian clause in Article 15 of the
Regulation. That possibility is not conditional tire Member State responsible under those criteria
having failed to respond to a request to take thekasylum seeker concerfied

%7 Munari, F.,The perfect storm on EU Asylum Law: The need thiRethe Dublin Regime2016,
p.537 ff.
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substituted by longstanding negotiations that ie #nd are not implemented and
counter-measures unilaterally decitféd

The EU is a transformative political space, takoegisions out of the exclusive
domain of the State, destabilizing the assumpticstaiist migration control. This gives
rise to a decision-making system rooted in jusdificy grounds, requiring both Member
States and EU institutional bodies to articulagrtheasons. In this way, it is important
to consider that when the EU constrain nationatrdison by determining which
admission-seekers may lawfully reside in the EU &oav responsibility allocation
might be processed within the Dublin System, nali@heavages are reinforced, putting
Member States against each other and resultingrmsum engageméfit In the other
side, it is to be clarified that the EU is to bgarled as a distinctivehora containing
Member States, but not constraining their inclusigpacities, leaving them competent

to offer asylum beyond the EU meas(irés

This puts the EU Law as a framer of minimum stadsiawhich likewise shall not
prevent Member States from maintaining or introdgdn the areas concerned national
provisions which are compatible with the EU andeotimternational agreemefts In
the opinion of Advocate General Kokott European Parliament v. Council of the
European Uniorthe legal base of this measure is assé&sethe analysis disagreed
with the view of the German government that thisuldoleave Member States
completely free to set their own standdfdsbut instead, reinforced the idea that such
measure was to be read as nlaniting the legal effect of legislatiérbut rather as
“enjoying the Community legislature... to leave Mengtates an appropriate degree

of latitude 3%

38 |bid., p.538.

39 Costello, C.;The human rights of migrants and refugees in Euaodaw, 2016, pp.24-25.
390 pid., p.27.

391 bid., p.30.

%92 Eyropean Parliament v. Council of the European Wniépplication No.C-540/03.

93 |bid., Opinion of Advocate General Kokott, 8 Sepker 2005, para.35.

%9 |bid. para.41.
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CHAPTER III:
THE APPLICATION OF THE EUROPEAN ASYLUM
PROTECTION SYSTEM IN THE ITALIAN CASE LAW

The main purpose of this chapter is to provide aerngew on how Italy has been
implementing international obligations arisen frothe minimum content of
International Refugee Law and the EU Asylum PrabecSystem, especially in what
concerns the respect for the principlenoh-refoulemenand for the rules of the Dublin
System. For that, the idea is to initially demoatgtr how this country has been
managing asylum at a domestic level faced to theent refugee crisis that
overcrowded its southern ports and exceeded ieptien capacities, then making an
individual assessment of cases brought in fronthef ECtHR against Italy, giving
evidences on how this scenario contributes to thg i which competent authorities
address and apply such prerogatives, at times reamsiy the fundamental rights of
asylum-seekers. In this sense, not only a compagproaching the differences and
commonalities in the reasoning of the Court of &icairg on similar cases is
developed, but also the decisions of other courts raonitoring bodies on the matter

are brought to the analysis.

1. The position of Italy within the European Refuge Crisis

In 2017, 119,369 refugees and migrants arriveddly by sea, 91 percent of this
total departed from Libya, majorly nationals fronigéria, Guinea, Bangladesh, Ivory
Coast, Mali, Eritrea, Tunisia, Senegal and Morocthis represents a 34 percent
decrease compared to the previous year when thelbwenounted in 181,438
outcome of an Action Plan announced by the Eurog@ammission in July 2017 to
prevent irregular crossing towards Italy, combiméth activities undertaken by Italian

authorities in order to fight human trafficking nmssses in Liby®®. If otherwise these

395 UNHCR, Italy Operational Update — December 20171 January 2018, p.1, Available at:
https://data2.unhcr.org/en/documents/download/61848essed 07 May 2018].

3% The measures included additional support for timydn Coast Guard and other Libyan authorities.
See for example, European Commissi@entral Mediterranean Route: Commission proposesoAc
Plan to support Italy, reduce pressure and increaskdarity, Strasbourg 4 July 2017, Available at:
http://europa.eu/rapid/press-release_|P-17-1888tran[Accessed 07 May 2017]; Reutehgly begins
naval mission to help Libya curb migrant flgws2 August 2017, Available at:
https://lwww.reuters.com/article/us-europe-migratabylibya/italy-begins-naval-mission-to-help-liay
curb-migrant-flows-idUSKBN1AI1JC [Accessed 07 Ma@18]; The Guardianitalian minister defends
methods that led to 87% drop in migrants from Libya September 2017, Available at:
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measures had not been put in practice, numbersexpexted to have been even higher
than in 2016. The quantity of arrivals in the setosemester of 2017 dropped
drastically, going from a sum of 22,300 in May &®#j200 in June of that year, to an
average of 4,800 each month between August and mife=®’. In the first three
months of 2018, the numbers have achieved 74 pereguction in relation to the same

period in the 2017, proving those measures wepegiE"®.

Insofar the data has shown that general numberrivfals has considerably fallen,
the results achieved so far were not positivetllgjrdhe rate of deaths in the Libya-Italy
crossing has doubly increased, recording one deatlkevery 14 persons concluding
successfully the crossing in the first three momth2018, while in the same period in
2017 the proportion was of one for each 29 perSanSecondly, by supporting the
enhancement of Libyan authorities’ capacities intjoescue operatiof® increased the
level of interceptions by Libyan Coast Guard at tdediterranean S&%. This
consequently brought concerns that subsequent des&ation of the migrants on board
in Libyan territory would lead to automatic transfeof persons in possible need of
international protection to detention facilitiescof there, as already approached in

https://www.theguardian.com/world/2017/sep/07/galminister-migrants-libya-marco-minniti

[Accessed 07 May 2018].

*7 UNHCR, Desperate Journeys — January 2017 to March 2008April 2018, p.7.

38 |bid., p.4.

39 bid., p.4.

400«0on 3 April 2012, Italy entered into a new “Procesgerbale” with Libya to combat the unauthorized
departures of migrants from Libya. This bilateredrhework for Italian — Libyan cooperation contains
limited concrete safeguards aimed at strengthehibga’s normative and institutional capacities foe
protection of human rights of third country natitsta UNHCR, The UNHCR Recommendations on
Important  Aspects of Refugee Protection in [taly2013, p.3 Available at:
http://www.unhcr.org/500950b29.pficcessed 23 May 2018]; See also Human Rights €ihuReport

by the Special Rapporteur on the human rights gframts, Frangois Crépeau, on his mission to Italy
A/HRC/23/46, 24 April 2013, paras.46-47 Available  at:
http://www.ohchr.org/Documents/HRBodies/HRCounadffRlarSession/Session23/A.HRC.23.46_en.pdf
[Accessed 23 May 218].

01 While from 206 to 2017 there was a 34 percent ei=se in the number of arrivals through the
Mediterranean sea in Italian shores, in the sammegéere was an increase in the number of inpteck
persons by Libyan authorities that went from 14,382he first year to 15,358 in the second year
analyzed, ESI Core FactsThe Italian Magnet — Deaths, arrivals and returis the Central
Mediterranean p.10, 13 March 2018, Available at:
https://www.esiweb.org/pdf/E S1%20core%20facts%20%d2%20Italian%20Magnet%20-
%2013%20March%202018.pficcessed 16 May 2018]; UNHCR, Libya: Activities @isembarkation,
November 2017UNHCR, Libya: Activities at DisembarkatioMonthly update — January 2018, 1
February 2018, Available ahttps://reliefweb.int/sites/reliefweb.int/files/msrces/61781.pdfAccessed
18 May 2018].
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Hirsi™*, they risked to be exposed to inhuman and deggadeatments, likewise not

having access to status determindfidn

In addition, the improvement on registrations uporval and on border controls in
the north of the country aiming at avoiding furtheternal movements within the
EU* have contributed for majority of refugees arriyifiom the sea routes to lodge
their applications in Italy. This factor, notwithstding the general fall in the number of
arrivals, led to a considerable growth in the gitarttf applications received by Italy
that went from 123,600 in 2016 to 130,119 in Z637enhancing even more the
pressures over the ltalian asylum system, exceedsgeception capacities and
lowering its reception conditions. The administratand human costs of identifying
and registering the massive arrivals coming from khediterranean paths, combined
with the financial and social burdens of hostingrsuarge number of applicants,
reflection of the enforcement of the Dublin criteiin order to define responsibility
allocation, strongly impacted in the conduct oflidla authorities, provoking
deficiencies in the Italian immigration policy. 8eeflaws were intensified byhe lack
of long-term rational strategy and occasional ersament of xenophobic pressures at
the political level, with symbolic legislative andements mainly aimed at gaining easy
political and electoral consensus and at reassutimg public opinioft also by ‘issues
of judicial inactivity, self-restraint and workloacgdministrative negligence unlawful
practice4“’®. This scenario led to frequent violations of asylseekers’ fundamental

%2 Hirsi Jamaa and Others v. Itglypplication No.27765/09.

%3 bid., p.9, 12; See UNHCR,bya: Activities at disembarkation, monthly updat®ecember 201708
January 2018, Available ahttps://data2.unhcr.org/en/documents/download/61BR%essed 07 May
2018].

404 Regardless of these measures, there were stithpts of internal movements of individuals crossing
from Italian borders to other Member States. Thet®nal movements also posed danger to the lifes o
asylum-seekers, as demonstrated through the déathindividuals trying to go from Italy to Frande,

the route between Ventimiglia and Nice, from Sefiterr2016 to the end of 2017. Most of deaths were
caused by accidents in which the individuals wetd& vehicles or trains, or even through electtmu
while doing the crossing hiding on a train. As aute of the difficulties arisen within this pathoree
refugees and migrants started attempting an ever mangerous route through the Alps from near
Bardonecchia. See UNHCResperate Journeys — January 2017 to March 21838, p.11 (footnote
11): Reuters,Migrants risk death crossing Alps to reach Frand® January 2018, Available at:
https://widerimage.reuters.com/story/migrants-kdglath-crossing-alps-to-reach-francgAccessed 07
May 2018]; News Deeplypodging death along the Alpine migrant passaZfe January 2018, Available
at: https://www.newsdeeply.com/refugees/articles/2012®/dodging-death-along-the-alpine-migrant-
passag¢Accessed 07 May 2018].

405 Ministero Dell’Interng I numeri dell'asilo 2017,  Available at:
http://www.libertacivilimmigrazione.dlci.internoay.it/it’/documentazione/statistica/i-numeri-dellasi
[Accessed 07 May 2018].

%% Nicosia, E.,Massive immigration flows management in Italy bemvethe fight against illegal
immigration and human rights protectio®IL, Zoom-in 5, 2014, p.25ff., p.39.
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human rights as illustrated Khlaifia*®’

, iIn which the Court of Strasbourg condemned
Italy for precluding the right to freedom of thepdipants (Article 5 ECHR), kept under
inhuman conditions within reception centres equéalio detention centres,
subsequently proceeding with their collective egmr (Article 4 Protocol No.4

ECHR), precluding their individual right to stattstermination.

In this regard, it is necessary to conduct an assesst on the measures Italy has
taken or/and in conjunction with the EU, in orderrmhanage the ultimate waves of
arrivals. These were actions framed within the exnof the European Agenda on
Migration of 2015% in which hotspotswere introduced in several points along the
ltalian southern regidf® for the purposes of co-ordinating arrivals througte-
identification and registration of newcomers; ngdoming them to reception centres
according to three distinct categories, settledugh aRoadmapplan developed by the
ltalian Ministry of Interiof'®. Individuals identified as applicants for interioagl
protection were transferred to a Centre of Iderdiion and Assistance for Asylum
Seekers (Centri di Accoglienza per Richiedenti &silCARA), individuals entering the
procedure for relocation schemes were sent to detiaegional hubs, and those under
irregular situation that did not intend to apply faternational protection, or asylum
seekers that have been issued an expulsion otiogjerder were conducted to Centres
for Identification and Expulsion (CIEY, where they remained detained while waiting

for removat*?

407 Khlaifia v. Italy, Application N0.16483/12.

%8 European Commissiofturopean Agenda on Migratip2015.

%% Eyropean Commission)rt Italy, the regional headquarters in Catania (8igis coordinating the
work in four ports which have been identified astdpots, namely Pozzallo, Porto Empedocle and
Trapani in Sicily and Lampedusa. In each of theséspbts, first reception facilities are in placethva
capacity for receiving approximately 1 500 persdosthe purpose of identification, registration and
fingerprinting’,  Available at:  https://ec.europa.eu/home-affairs/sites/homeaffaés/what-we-
do/policies/european-agenda-migration/backgrouifoiimation/docs/2_hotspots_en.pdfAccessed 08
May 2017].

4“0 Ministero  Dell'Interno, Roadmap Italiana 28 September 2015, Available at:
http://www.meltingpot.org/IMG/pdf/roadmap-2015.ddfccessed 09 May 2018].

“IL CIE — Centri di Identificazione ed Espulsione (@es for Identification and Expulsion): Established
in 1998 by the Turco-Napolitano Immigration Law {i8le 12 of the Law 40/1998), the Temporary
Permanence Centers, later called CIE (Centergifantification and Expulsion) by the Bossi-Fini Léw
189/2002), and finally renamed CPR (Repatriationt@e for Repatriation) by the Minniti-Orlando Law
(L 46/2017), they are custodial structures whereifm citizens without a regular residence permét a
detained. According to article 14 of the T.U. 2888, as subsequently amended by the Bossi-Fin{llaw
189/2002), the Safety Package (L 94/2009) and #re@ implementing the Returns Directive (L
129/2011), the detention in the Centers was ardarge a time period of 30 days, extendable for a
maximum total of 18 months when it was not possiblémmediately execute the removal. In October
2014, an amendment to the 2013bis European LawehgtSrs Manconi and Lo Giudice consented at the
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A first issue derived from this structure relatesthie circumstances in which pre-
identification and registration procedures occunngtthin the Italianhotspots During a
visit to the Lampedusa unit by the extraordinarym@assion for the protection and
promotion of human rights of the Italian Senatevds remarked that migrants were
being held there for a too long period, exceedh®y maximum term of thirty da}/s.
This was happening because if in one hand manlyeof twere refusing to be identified
through the EURODAC fingerprinting system as thaiemded to move to another
Member State, in the other hand they could neitigeremoved until the conclusion of
their identification procesd-otspotsthen passed to operate through a closed regime,
not allowing individuals to leave and/or to appty fassylum or for relocation schemes
before passing through first procedural stepspofatttat contributed to overcrowd their
physical structures which remained even more com@ed as they were not prepared
for welcoming long hosting periot8. Thus, from their original functions that were
limited to the identification of the individual arfds subsequent transfer to reception
centres, they became a sort of reception centeagblves, working in a very similar
mode as the CIES’

According to this, the European Commission issu€bmmunication where it was
reinforced that Italy in a short-term should enteaiits efforts, even at a legislative
level, “in order to provide a more solid legal frameworkgerform hotspot activities
and in particular to allow the use of force forderprinting and to include provisions

reduction of the maximum detention term within {BEs to ninety days. This maximum term has once
more undergone a change in September 2015. Witlappeoval of the legislative decree No.142, in
implementation of the Directive 2013/33/EU on thdes regarding the reception of applicants for
international protection, in some circumstancesdiiention of up to twelve months was foreseeritfer
asylum seeker who constitutes a danger to the @abturity and order and for which there was aaisk
escaping. Finally, from the conversion into lawtbé Minniti-Orlando Decree of 17 February 2017,
No.13, the maximum detention of 30 days (Articlg¢5)4f T.U. 286/1998) can be extended by more 15
days, after judicial approval, in cases of paracuomplexity regarding the procedures for idecdifion
and organization of repatriation. Available &ttp://www.meltingpot.org/Cosa-sono-i-C-I-E-Centlii-
Identificazione-ed-Espulsione.html#.WvGhs4iFHIAccessed 08 May 2017].

“12 Gornati, B.,Le nuove forme di trattenimento dello stranieregolare in Italia: dall’evoluzione’ dei
CIE allintroduzione dei c.d. hotspoPUDI, Vol.10, No.2, 2016, p.476; Bianchini, KLegal Aid for
Asylum Seekers: Progress and Challenges in, I8R5, Vol.24, No.2, OUP, 2011, p.393.

“3Rapporto sui Centri di Identificazione ed Espulsion Italia, Commissione Straordinaria per la Tutela
e la Promozione dei Diritti Umani, Senato della Ragica — XVII Legislatura, 11 February 2016,
Available  et:  http://www.meltingpot.org/IMG/pdficie_rapporto_aggnato 11 febbraio 2016.pdf
[Accessed 08 May 2018].

“14 Gornati, B.,Le nuove forme di trattenimento dello stranier@golare in ltalia: dal’evoluzione’ dei
CIE all'introduzione dei c.d. hotspc®016, p.477.

15 |bid., p.472.
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on long term retention for those migrants that sedingerprinting*'°. Although this
passage majorly targeted the speeding up on idetithh procedures, from a human
rights point of view, it was worthy of criticismh€& proposed methods not only affected
the right to personal freedom of the individualgjurestion, protected under Article 13
of the Italian Constitution and Article 5 ECHR, lalso contradicted Article 349 [{13)
Codice di procedura penal@talian Code of criminal procedure) that deteredrthe
only hypothesis of coercive action by the policeeés was the compulsory collection of
hair or saliva against a person subjected to pheding investigations, and always with

due respect for the personal dignity and prior atlation of the Public Prosecutor.

Furthermore, there were other concerns that infoomavas not being effectively
delivered to newcomers by their arrival. Migrantsidg the pre-identification process
were only required to complete a form with theirgmmal data, indicating through a
multiple choice questionnaire the reason of thapldcement to Italy. Given linguistic
limitations that at times were not overcome everthwhe support of language
mediators, combined with the state of vulnerabilitywhich most of these individuals
arrived, the comprehension of the text and of tlimsequences that a wrong
compilation of the form could bring to their applimns got compromised, therefore
enhancing the chances of mistakes along this Ktepeans that, in case this procedure
were to be interpreted as a determinant passatpe foture condition of the individual,
then it could likewise configure an obstacle to thk enjoyment of his right to status
determination in accordance with the prerogativieth® 1951 Geneva Convention, and
breach of Article 8 Directive 2013/32/EU, which elehines that Wwhere there are
indications that third-country nationals or stategepersons held in detention facilities
or present at border crossing points, includingnséd zones, at external borders, may
wish to make an application for international prctien, Member States shall provide

them with information on the possibility to dd 84

A second point addressed by the same report retatéde conditions within the
CIEs in ltaly to where, not only asylum-seekerd thid not present application by their

arrival were transferred, but also ex-minors whaemeo longer entitled of renewing

“1® Eyropean CommissiorGommunication from the Commission to the Europeariid@nent and the
Council Progress Report on the Implementation of the hasspo Italy, COM(2015) 679 final,
Strasbourg, 15 December 2015.

“17 Gornati, B.,Le nuove forme di trattenimento dello stranier@golare in Italia: dall”’evoluzione’ dei
CIE all'introduzione dei c.d. hotspc®016, pp.478-479.
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their residence permit after completing eighteearyeold, stateless persons pending
their status recognition and migrants under irragsituation were setf. The critics
herein departed from the inexistence of an effeguwssibility of internal access to the
centres, precluding individuals from receiving t8s0f familiars and/or legal advocates.
This, combined with the impossibility of the presmsd independent organisations to
accede areas where migrants were held, in reasonseturity occasioned by high

tensions among intern&l§ created a complete isolated world at the insfda@CIEs.

Moreover, the inhuman conditions in which thoseavithlials remained, added to the
long periods in which they were held there — intipalar asylum-seekers that in the
sense of Article 6 of the legislative decree No.1bf218 August 2015 adopted in
application of the Directive 2013/33/EU could beadleed for a period of up to twelve
months in case they represented a threat to thiecmdzurity and order — compromised
even more their already vulnerable situations. T&ia problematic approached even
within the jurisprudence of the Court of Strasbqurgt only in cases related to Italy as
shown inKhlaifia and Others v. Itaff?°, but also in similar cases involving other EU
Member States such #.S.S v. Belgium and Greéte Dougoz v. Greeé&, and so
forth. The criticisms fell over the lack of inforti@n to migrants concerning their own
rights and duties within the centres, lack of spdestined for recreational activities,
inadequate sanitary infrastructure, and the extstenf a significant number of
individuals possessing different vulnerabilitiest meceiving proper support on their

particular need$?

Another element affecting reception conditions witthe CIEs in Italy concerns
asylum seekers’ access to legal aid and counsdiiorg their inside. Since in many

cases they are unaware of the requirements to ameebf the documents to provide

“18 |bid., p.474.

“19 The limited access to the centres were reportedhyMedici per i diritti umani (MEDU) in
Arcipelogo CIE. Indagine sui centri di identificarie ed espulsione italignl3 May 2013, Available at:
http://www.mediciperidirittiumani.org/arcipelagoecindagine-sui-centri-di-identificazione-ed-
espulsione-italiani-2JAccessed 10 May 2018]; and by the CampaigsciateCIEntraren Accogliere: la
vera emergenzaRoma, 25 February 2016, Available http://www.lasciatecientrare.it/j25/italia/news-
italia/193-scaricabile-il-rapporto-di-lasciateciere-accogliere-la-vera-emergengéccessed 10 May
2018].

420K hlaifia v. Italy, Application No.16483/12.

“21M.S.S. v. Belgium and Greedgpplication N0.30696/09.

422 ECtHR, Dougoz v. Greegépplication N0.40907/98, Judgment 06 March 2001.

2 Gornati, B.,Le nuove forme di trattenimento dello stranier@golare in Italia: dall’evoluzione’ dei
CIE all'introduzione dei c.d. hotspoR016, p.475; see also UNHCRNHCR Recommendations on
Important Aspects of Refugee Protection in [t2§13, p.6.
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along their application for international protectionost of times being also unable to
give a coherent testimony of their fear of persecytthose became essential forms of
assistance in order to guarantee a fairer statuterndmation, overcoming

misunderstandings on the immigration laws and priavg the issuance of undue
expulsion orders, by supporting and intercedinghm assessment of the merit of the

case&*

The Italian Constitution determines under Articléhdt everyone is entitled to legal
aid at every stage and instance of the legal pdiege in order to protect his/her rights
under civil and administrative law, right that wasstended to asylum seekers through
the Legislative Decree 25/2088 Although legal aid under these terms remained
limited to representation in court, yet, a minimlegal counselling not necessarily
provided for by lawyers is foreseen under non-autimes matter¥®. The service is
available in three distinct categories attendindiviiuals willing to proceed with
asylum request at the border entry pdifffpersons detained inside reception centres as
part of a range of obligatory services instituted the agency responsible for the
management of the centre or by other N&&sand individuals along the areas of

arrival outside the official entry poirfts.

It is important to highlight that legal aid in divand administrative court cases are
usually obtained through formal request to a Baso&gtion Consiglio dell’Ordine
degli Avvocali of the competent court, either in person or ligrmediation of an NGO
or a lawyer, in which it must be submitted the agtlon form along with the
applicant’s income certitude or declaration (Adidl9, Presidential Decree 115/2002;
Consiglio dell'Ordine degli Avvocati di Cataniacommunication 2009), a copy of
his/her identity card, tax code numbé&mo(ice Fiscalg and any available evidence in
its support®®. Notwithstanding asylum seekers held in CIEs atitled of making this

application directly to the judge through ar legeprocedure — as determined under

“24 Bianchini, K.,Legal Aid for Asylum Seekers: Progress and Chalerig Italy 2011, pp.390-392.

% vassallo Paleologo of 8 September 2008.

2% |bid., p.396.

427 Article 11(6), Legislative Decree 286/98.

%8 Article 32, Law 189/2002; Ministero dell’ Intern6@9: 43.

2% Bianchini, K., Legal Aid for Asylum Seekers: Progress and Chabenin Italy 2011, p.396:
Reference to the ‘Presidium’ Project, run by UNHQRernational Organization for Migration (IOM),
Italian Red Cross and Save the Children, co-findnbetween the European Commission and the
Ministry of Interior. Initially implemented only ihampedusa, the project has later been enlargeovier
the whole Sicilian coast and other areas in thalSolitaly.

*1bid., 398.
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Article 13(8) Testo UnicdN0.286/1998, as amended; Article 142(L) Presid¢mecree

—, linguistic and communication barriers, lack afequate translation of documents,
lack of economic resources and outside suppoktrsfitesent consistent obstacles to the
exercise of this right. Moreover, lawyers in chargefore detention started are
discouraged from continuing to represent individuster transference to another place
as travel expenses outside the area of their evarhot covered, and also, contact with
the lawyer becomes seriously problematic within #& hours of the hearing that
reviews the expulsion order. In the end, this reseuremained incomplete and
ineffective, leaving a gap on legal aid supporasglum seekers, which is being hence
substituted by legal counselling and informatiorviees offered by initiative of NGOs

and churchés®,

On the same grounds, it is also valid to highlitjie lack of procedural safeguards
within rejections at the border, which in many sasesulted in violations to the right of

nf*2 This occurs because at this stage, no provigmrmigsgal aid, neither revision

asylu
of individual cases by a judge are foreseen, batrdjsposal only legal information and
translation support. Likewise, there have been enwgds that since 2011 many
Egyptians and Tunisian nationals that had arrivedampedusa in an irregular manner
by sea were being only admitted to the asylum mhoxes if followed by interventions
of Praesidiumpartners, NGOs or lawyers. These groups of indafsl have been
regularly transferred to CIEs rather than Recepf@ientres for Asylum seekers (CARA)
by their arrival, even when presented the intenteeek asylufii> These factors not
only deprived individuals from the access to a pragtatus determination, but also, in
many cases, led them to removal without respedatiingrocedural guarante®§ ending

up inrefoulement

*1pid., 399.

32 |bid., 400; See also The Guardidngruel End for Italy’s Asylum Seekel$ May 2009, Available at:
https://www.theguardian.com/commentisfree/2009/h@ftaly-asylum-seekers-berluscdriccessed 18
May 2018]; Progetto Melting Pot Europdorto al Porto Venezia — Comunicato delle Assooiazi25
June 2008, Available at:http://www.meltingpot.org/Morte-al-porto-di-Venez2omunicato-delle-
Associazioni.html#.WvxQPIiFPIJAccessed 16 May 2018]; Progetto Melting Pot Easde Frontiere
della Morte. Cosa Accade al Porto di Venezia?23 June 2008, Available at:
http://www.meltingpot.org/Le-frontiere-della-mor€nsa-accade-al-porto-di-
Venezia.html#.WvxQzYiFPIJAccessed 18 May 2018].

433 UNHCR, UNHCR Recommendations on Important Aspects of BefBgptection in Italy2013, p.6.

434 Eurostat Statistics Explaine8tatistics on enforcement of immigration legislatiMay 2017, ttaly
and the United Kingdom reported the highest numlodrsefusals at sea borders (3 725 and 3 470
respectively) for 2016; none of the other EU Mem$tates for which data are available recorded in
excess of a thousand refusals at sea bofdefwailable at: http://ec.europa.eu/eurostat/statistics-
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2. The assessment of the international courts andanitoring bodies to the Italian
case law

In this part of the work | will approach differenases brought before the ECtHR
regarding the way Italy has been implementing im@8onal obligations derived from
International Refugee Law and the EU Asylum PradecSystem, highlighting some of
the aspects influencing asylum procedures and comping the applicants’ access to
human rights. |1 firstly address the caddaifia v. Italy in order to show how the Court
interpreted the identification procedures and tlmnddions of detention of the
applicants by their arrival in Italy, and in whiglays these factors violated the human
rights of these individuals. Next, it will be digsed how irMohammedussein v. The
Netherlands and Italyand in Tarakhel v Switzerlandhe reception conditions in the
country influenced the way in which the Court ressbon the returns conducted under
the Dublin System. Finally, there will be an asse=st of the caskElirsi Jamaa v. Italy
focusing on the responsibility attributed to It&lithin interceptions occurred in the sea
in order to avoid irregular boats to disembark witBuropean ports. This analysis will
give an overview on which areas Italy has beennfaito comply with the referred

obligations, and how the international monitoriraglies have been assessing that.

2.1. Procedural guarantees of asylum-seekers in Ifa the caseKhlaifiav. Italy

The Khlaifia casé® was approached in different parts of this Widtland discusses
the manner in which Italy conducted the repatrratad three Tunisian nationals in
2011, disrespecting procedural guarantees thaftedsin violation of fundamental
rights protected under the ECHR. The first pointctmsider in this context was the
arbitrary detention of the applicants that occurvathout any formal judicial order,
neither legal support of a lawyer, violating Arédd ECHR on the right to freedom. The
second was the poor conditions in which the appteavere detained in the Centre for
Rescue and initial ReceptioilCéntro di soccorso e prima accoglienzaCSPA) on
Lampedusa, exposing them to inhuman and degradeanient, prohibited under
Article 3 ECHR. The third was the expulsion of gqgplicants towards Tunisia merely
on the basis of their nationality, not taking ireocount their individual situations

neither proceeding with an individual assessmetesg, breaching Article 4 Protocol 4

explained/index.php/Statistics_on_enforcement_amignation_legislation#Entry refusals_by border t
ype[Accessed 16 May].

43> K hlaifia and Others v. ItalyApplication N0.16483/12.

43¢ See supra, Chapter |, para.1.3 and Chapter 3.
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ECHR on the prohibition of collective expulsionalfens and Article 13 ECHR on the
right to effective remedy.

As dealt in the first chapt&Y, according to customary international law, eackteSis
free to exercise territorial sovereignty, to protés own borders, to decide who to
admit into its own territory and whether or notetain and/or remove migrafit$ It is
however necessary to remark that these powers bhaugtplemented in accordance
with obligations under international human rigla®/| among which the most important
is the respect for the principle ofon-refoulementrepresenting a threshold to the
discretionary power of the State on immigration toal®®. This means that nobody
shall be removed without an individual assessmeéritisiher case, necessary step in
order to ensure the person in view of removal widt be victim of ill-treatment and
persecution once returned. The fact is that pai# border control still exercise a key
role in the enforcement of immigration law as tlieyain discretionary power in order
to determine who enters or not, exceeding its maesof border patrolling, acting more
as borders’ performef€. They possess an inclusion capacity through tisisretionary
power, being able to make a choice among possilgses of action or inaction,
resulting in a permissive and vague applicationttafse law&™. This can lead to
different patterns of treatment at border controt aluring identification process,
turning such procedures unpredictable and une@idimes also leading to arbitrary
detention of asylum-seekers, in many cases pregudheir access to asylum

procedure®?

Indeed, one of the most controversial aspects eflthlian immigration policy,
which is also an important point addressedKimaifia, is the frequent recourse by

national authorities to the administrative detamid migrants in view of their removal.

43" See supra, Chapter |, para.1.

“38 Mauro, M.R.,Detention and Expulsion of Migrants: The Khlaifialtaly case The Italian Yearbook
of International Law, Vol.25, 2015, p.91; See aBGBtHR, T.l. v. The United KingdomApplication
N0.43844/98, Judgment 07 March 2000; Pisillo Maghkie<R.,Sui rapporti fra i diritti umani ed i diritti
degli stranieri e dei migranti nel diritto internenale, Pisillo Mazzeschi, R., Pustorino, P., Viviani,, A.
(eds.),Diritti umani degli immigrati: tutela della famigli e dei minorji Editoriale Scientifica, Napoli,
2010, p.7 ff., pp.10-11.

439 See supra, Chapter |, para.1.2.

40 Fabini, G.,Managing illegality at the internal border: Govenyj through ‘differential inclusion’ in
Italy, EJC, Vol.14(l) 46-62, 2017, p.49; See also WosdBrA., Global flows, semi-permeable borders
and new channels of inequalifp Pickering, S. and Weber, L., (eds) Bordersphiiy and Technologies
of Control. Dordrecht: Springer, 2006, pp. 63—86.

441 1pid., p.50; see also Davis K.@jscretionary Justice: A Preliminary Inquirgaton Rouge: Louisiana
State University Press, 1969.

442 See supra, Chapter Ill, para.1.
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In this sense, it is important to take into accabat detention of migrants is unlawful if
conducted in an arbitrary manner or in violationheinan rights nornt§®. Detention
shall therefore always be conducted based on aguatke motivation and justification,
informing the individual the reasons for his dei@mt providing him the possibility of
appealing to a judicial organ in order to verifye tlawfulness of his detention and the
right to compensation in case of unlawful detentias well as not occurring for an
unreasonable period of time, neither impeding tbeess to international protection
procedures. This signifies that detention must haverecise and foreseeable basis.
Moreover, the ECHR case law has shown that detemi@nly lawful while removal
procedure is pending, otherwise being no longetfied***. Such guarantees however
are not always provided, especially within theidalCIES*> where very often, either
the principle of equality either the principle dfiviolability of personal freedom
foreseen in the Italian Constitution, are respecitéks normally happens due to the lack
of a transparent and detailed legal regulationsicguarbitrariness, uncertainties and
significant differences in treatment from one CtEanother. Furthermore, inadequate
living conditions of migrants detained in CIEs d@@8PAs, illustrated by overcrowding,
improper hygiene and health care, bad quality afdfoand generally degrading
treatment constitute themselves violations of ofgslamental righé®.

43 ECtHR, Guzzardi v. ltaly Application No.7367/76, judgment 6 November 19p8ra.92: No one
should be dispossessed of this liberty in an aasbjtfashion. In order to determine whether someae
been deprived of his liberty within the meaningAaficle 5 (art. 5), the starting point must be his
concrete situation and account must be taken ohalevrange of criteria such as the type, duration,
effects and manner of implementation of the medsuyeestiofi; ECtHR, Amuur v. FranceApplication
N0.19776/92, judgment 25 June 1996, para.hbiding an alien in the transit zone does nevedbs|
through the combined effect of the degree of i@&in of movement it entails and its duration, ings

on the personal liberty of the person concernediwithe meaning of Article 66 of the Constitution.
Although the power to order an alien to be held nieey conferred by law on the administrative
authorities, the legislature must make appropriptevision for the courts to intervene, so that tiesgy
carry out their responsibilities and exercise thapervisory power conferred on th8mECtHR,
Abdolkhani and Karimnia v. Turkgpplication No0.30471/08, judgment 22 Septembed®R(para.127:
“the applicants have not been free to leave the diapklice headquarters or the Kirklareli Foreigners
Admission and Accommodation Centre. Besides, theyily able to meet a lawyer if the latter can
present to the authorities a notarised power obrey. Furthermore, access by the UNHCR to the
applicants is subject to the authorisation of thimistry of the Interior. In the light of these elents, the
Court cannot accept the definition of “detentionlitsnitted by the Government, which in fact is the
definition of pre-trial detention in the context@fminal proceedings. In the Court's view, the gmts'
placement in the aforementioned facilities amourtted “deprivation of liberty” given the restrictits
imposed on them by the administrative authoritiespite the nature of the classification under radio
law”.

444 Mauro, M.R. Detention and Expulsion of Migrants: The Khlaifialtaly case 2015, p.95-96.

43 |bid., p.93, According to Article 13 of the ItafiaConstitution CIEs are considered as places of
detention, therefore migrants are guaranteed byralevant constitutional safeguards, in particular
judicial control within strict time limits

*°bid.
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In different terms, it means that, in order complith Article 5 ECHR,
administrative detention of migrants must be cotellian accordance with all the
procedural guarantees stressed above, enablingnetbtanigrants to challenge the
legitimacy of their detention as provided for intidle 13 ECHR on the right to an
effective remedy, and guaranteeing conformity wtitle prohibition of inhuman or
degrading treatment, imposed by Article 3 ECHRThose are issues that have shown
to be more of a formal than substantial nature gktve CIEs in Italy. Detention is not
always followed by judicial validation of the detem order by the Justice of Peace,
and when it does, many times it comes with failuresespecting the strict terms,
difficulties in communication arisen from langudapgariers, and inadequacy of the legal
reasoning within judicial decisioff§. In Khlaifia, the conditions in which the applicants
were detained were not founded on a domestic legsik, neither on a formal decision
adopted. Thus, it representedafactodetention and an unlawful deprivation of liberty,
which proved to be incompatible with Article 5 ECHR As well, the reasons for
detention were not clearly explained to the applisaand they had no means of
challenging their detention, violating Article 5@)d 13 ECHR respectivéR).

In what regards violation of Article 4 Protocol MOECHR on the collective
expulsion of aliens, it is firstly necessary to sioler that according to Italian
immigration law, migrants without valid documents &ntry or the right to stay in the
national territory may be expelled by the bordeiqed™. In this sense, expulsions may
occur in three different ways: through an ordeuéssby thePrefetto(the highest local
affairs administrative authority) in case of irrégyuentry or residence or threat to public
security®% judicial expulsion that constitutes a criminawlaecurity measure and is
decided by the judicial authority together with alternatively to usual criminal
sanctions, when aliens have committed a cfifnend push-backs and expulsions of
migrants, following the legislative amendments dddpin 2008-2009, the so called

“Pacchetto Sicurezza” (Security Packad¥s)These practices have been strongly

7 |bid., p.95.

48 |bid., p.96; see also Di Martino, A., Bindi Dal Mie, F., Boiano, |., Raffaelli, RThe criminalization
of irregular immigration: law and practice in ItajyPisa 2013, p.58 ff.

4“9 K hlaifia and Others v. ItalyApplication No.16483/12, para.170.

4% Mauro, M.R. Detention and Expulsion of Migrants: The Khlaifialtaly case 2015, p.96.

41 Article 10 T.U. Immigrazione.

452 Article 13 T.U. Immigrazione.

453 Article 235 and 312 of the Italian Criminal Codes, well as Articles 15 and 16 T.U. Immigrazione.
454 pacchetto Sicurezzd.aw of 15th July 2009, No.94 regarding matterspoblic security (09G0096)
(GU Serie Generale N0.170 of 24th July 2009 - Su@ptinario No.128), entry into force 8 August
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criticised, not only because they impose limitagido personal freedom, giving a large
margin of discretional evaluation, inclusive codiciing the Italian Constitution and at
times violating international obligatioh§ but also because they are considered
excessively focused on the protection of publiceo@hd security instead of following a

model of integratiofr®.

If in one way expulsion of aliens in itself doed nonstitute a breach of International
Law as States have the right to expel aliens ie cédsllegal entry or residence, in the
other way collective expulsion of aliens is abselytprohibited. This prohibition is
foreseen under both customary and treaty intenmatiaw, as well as within the EU
legal order, inferring such practice is incompatillith Article 78(1) TFEU according
to which asylum policy has to respect the preragatiof the 1951 Geneva Convention
and other relevant treaties, and with Article 19 tbé Charter. The concept of
“collective expulsion of aliens” is understood @y measure compelling aliens, as a
group, to leave a country, except where such a ureas taken on the basis of a
reasonable and objective examination of the paldicaase of each individual alien of
the group®’. This means that, in order to not breach with deti4 Protocol No.4
ECHR, expulsion procedures shall evaluate the pafssituation of each applicant
individually. After all, the purpose of this claugeto prevent removals of a certain
number of aliens without examining their personadwmstances, and therefore without
enabling them to put forward their arguments adaine measure taken by relevant

authority’®® rationale also defended idirsi Jamaa and Othefs® and Sharifi and

2009, Available at:http://www.gazzettaufficiale.it/gunewsletter/dettagsp?service=1&datagu=2009-
07-24&task=dettaglio&numgu=170&redaz=009G0096&tmdip48853260030 [Accessed 29 May
2018], Laws part of thelbtta alllimmigrazione clandestiriain order to counteract the presence of
irregular and clandestine migration in Italy: La#/8009 - Possibility of detaining the irregular maigts
within the CIE for up to 180 days, allowing his/héentification and subsequently removal; Law 7200
protocol 4 February 2009 — Ratified the agreemeagtiveen Italy and Libya, and signed the related
protocol for joint patrolling operations within Miggrranean waters; Law 125/2008 — Removal for
persons condemned to a penalty exceeding the pefitdo years; Law 94/2009 — Measures to turn
effective the removal of non-nationals that haveady been issued a removal order.

%5 Di Martino, A., Bindi Dal Monte, F., Boiano, |., @aelli, R., The criminalization of irregular
immigration: law and practice in Italy2013, p.21-23: This does not seem to comply with either the
principle that “the legal status of foreigners isgulated by law” (Article 10(2) of Italian Constitan”

nor the principle established by Article 13 of ffian Constitution, according to which all limiians

to personal freedom shall be established by law dalled riserva di legge) and be subjected to
jurisdictional control (so called riserva di giudizione). In fact in many cases, push-back ordengeh
been adopted some days after the immigrant had ideetified.

5% Mauro, M.R.,Detention and Expulsion of Migrants: The Khlaifialtaly case 2015, p.97.

47 Conka v. Belgium Application No.51564/99, para.5%hlaifia and Others v. Italy Application
N0.16483/12, para.237Georgia v. Russia (J)Application N0.13255/07, para.167; ECtH8ultani v.
France Application N0.45223/05, Judgment 26 Septembéi72para.81.

458 Khlaifia and Others v. ItalyApplication No.16483/12, para.238.
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Otherg® The Court inKhlaifia in its assessment to define whether or not there av
breach of Article 4 Protocol No.4 ECHR took intacaant the existence of deportation
orders with equal terms; the presence or absengalwidual interviews; existence of
obstacles for aliens to obtain legal aid; and wietr not the expulsion order covered
large number of individuals having the same natibnand receiving same treatment

simultaneousl§f*.

Although Italy in this case had duly conducted idfeation and registration
procedures of the applicants, the Court still @ioéd that this was not sufficient to rule
out the existence of a collective expulsion witkire meaning of Article 4 Protocol
No.4. The Court reinforced that the refusal of gotders did not make any reference to
the personal situations of the applicants neitherGovernment was capable of proving
that individual interviews concerning the specifiases of each applicant was
conducted. In addition, the fact that most indi@lduaround the time of the events in
issue were of the same origin and had been subjéctthe same outcomes, probably
result of the agreement between Italy and Tunisi@pril 2011 foreseeing the return of
unlawful migrants from Tunisia through simplifiedogedures, on the basis of mere
identification by the Tunisian consular authoritshe person concerned, was enough
to conclude that the applicants were victims oflemive expulsion, therefore

configuring a breach of Article 4 Protocol N&4

The ECHR case law developed an extensive intetpyetan the prohibition of
collective expulsion of aliens, the reason whytil mteresting to look through the
dissenting opinion of Judges Sajé and Vucini&hiaifia*®® limiting such formulation
through a more traditional approach. The judgeses$gd two circumstances necessary
in order to qualify collective expulsion of alienBhe first relates to cases in which
members of a group are targeted for expulsion f&tate’s territory purely on the basis
of their membership, and the second regards amek eymoup of people being “pushed-
back” from a territory without consideration of thendividual identities. They
highlighted that in the present case the applicargee not expelled on the basis of
membership of an ethnic, religious, or nationalugr@and that they were returned to a

“Hirsi Jamaa and Others v. ItalyApplication No.27765/09, para.177.

40 gharifi and Others v. Italy and Greedgpplication No.16643/09, para.210.

81 Mauro, M.R. Detention and Expulsion of Migrants: The Khlaifialtaly case 2015, p.102.

462 K hlaifia and Others v. ItalyApplication No.16483/12, para.213.

43 |bid., Second Section, Joint Partly Dissenting ripi of Judges Saj6é and Vucinic, Judgment 01
September 2015.
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safe country and were not, in any event, asylurkesse thus posing no issue of
refoulemerif”. In contrast, the ECHR case law still defends #ratexpulsion can be
considered as collective even without being targaented, in which personal
characteristics are taken into account. The probibiof collective expulsion anyhow
impedes automatic decisions that may result inati@h of human rights of the
expellee$™.

2.2. The reception conditions in Italy: the caseMohammed Hussein v. The
Netherlands and Italy and Tarakhel v. Switzerland

The first referred casélohammed Hussein v. The Netherlands and*t3lgoncerns
the removal of a Somali asylum seeker and her twang children from the
Netherlands towards Italy, under the Dublin RegofatThe applicant claimed that in
case the transfer occurred, she and her kids woelldubject to ill treatment as she
would be forced to live on the streets and her kidsld be separated from her as they
would be sent to a children’s home, resulting heimcgiolation of Articles 3 and 8
ECHR, on the right to respect for family and prevéife. The second approached case,
Tarakhel v. Switzerlarf@’, regards another Dublin removal involving an Afgltauple
and their six children in course of being transdrfrom Switzerland to Italy. They
similarly attested fear of suffering ill-treatmentthe referred Member State, grounding
their risk on allegations that Italy lacked of midiual guarantees as how they would be
taken charge of, in the view of systemic deficiesan the reception arrangements for
asylum seekers, from the identification and asypmocedures to the living conditions
within the reception centres. Notwithstanding thestence of these commonalities, the

decisions taken in each of the cases were ratferatit.

In order to understand how both returns would amhouriolations of Article 3, it is
firstly necessary to consider the reception coadgiin Italy. For that, an assessment on
the way Italy has been applying the provisions ldavn in the Council Directive
No0.2003/9/EC®® is required, demonstrating whether or not asyleekers and persons

already granted with an international protecticatust are having access to a minimally

%4 |bid., paras.12-18.

%> Mauro, M.R. Detention and Expulsion of Migrants: The Khlaifialtaly case 2015, p.103.

¢ ECtHR, Samsam Mohammed Hussein and Others v. the Netherland Italy Application
N0.27725/10, Judgment 2 April 2013.

" Tarakhel v. Switzerlandipplication N0.29217/12.

458 Council Directive 2003/9/EC of 27 January 2003 fylown minimum standards for the reception of
asylum seeker®fficial Journal L 031, 06 February 2003.
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dignified standard of living. Although refugees,nbéciaries of subsidiary protection
and those granted with residence permit for commgelhumanitarian reasons are all
entitled of at least the right to work and accesédalth care, the first two categories
having also the right to family reunion, socialis&sce, social housing and education
under Italian domestic law, in practice, the caods$ in which those rights are
achieved, if achieved, are not yet accordinglyhe standards of the Directive or in
compliance with fundamental rights foreseen untier ECHR. The same applies for
applicants that, despite of being entitled to asckilities where they stay while
awaiting a hearing or while they attempt to intégriato Italian life, not always have
access to such structures, or when they do, in nrcasgs are under really precarious

condition4®®,

This inadequacy in the Italian reception conditféhbas already been questioned by
other Member States like Germany that, in a nunmifejudgements by different
administrative courts, have suspended Dublin texesfnotably owing to the risk of
homelessness and life below minimum subsistencadatd$’’. Also Belgium
positioned itself during the ruling No.74623 given the 3 February 2012, suspending
the transfer of an Afghan asylum seeker from Belgio Italy, fearing that would
breach the latter's rights under Article 3 of then@entiori’2. On the same grounds,
many asylum seekers have already used the Co@tradbourg as a recourse in order
to block their transfers back to It4l§, as demonstrated in the herein study ¢48es

In Mohammed Husseithe Court determined thatwhile the general situation and
living conditions in Italy of asylum seekers, adegprefugees and aliens who have been

granted a residence permit for international prdatec of humanitarian purposes may

%% Rubin, A.T., Shifting Standards: The Dublin Regulation and ItaBICLJ, Vol.7, Issue 1, 2016,
pp.142-143.

470 |bid., p.144; see also Asylum Information Datab@sDA), Conditions in detention facilitie018,
Available at: http://www.asylumineurope.org/reports/country/ifdistention-asylum-seekers/detention-
conditions/conditions-detention-faciliti¢accessed 23 May 2018]; UNHCRJNHCR Recommendations
on Important Aspects of Refugee Protection in Jtal§13, p.9; European Commissidkgylum seekers
and migrants in Italy: are the new migration rulesnsistent with integration programme&SPN Flash
Report 2017/16, Filippo Strati, European SociaiddNetwork, 2017, p.2.

41 samsam Mohammed Hussein and Others v. the NetHsriamd Italy Application No.27725/10,
para.51.

472 |pid., para.52.

473 Tarakhel v. SwitzerlandApplication No.29217/12Samsam Mohammed Hussein and Others v. the
Netherlands and Italy Application N0.27725/10, ECtHRA.M.E v. the NetherlandsApplication
N0.51428/10, Judgment 13 January 2015, ECtARS. v. SwitzerlandApplication N0.39350/13,
Judgment 30 June 2015.

47 See supra, Chapter Ill, para.2.2.
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disclose some shortcomings, it has not been showdistlose a systemic failure to
provide support or facilities catering for asylureekers as members of a particularly
vulnerable group of peopl&™, declaring hence the case inadmissible. The Gortter
reiterated thatthe mere fact of return to a country where one@emic position will
be worse than in the expelling Contracting Stateassufficient to meet the threshold of

ill-treatment proscribed by Article’3",

In Tarakhel this reasoning changed. The applicants highlightemt reception
arrangements for asylum seekers in Italy were d®gststemic deficiencies related to
difficulties in gaining access to reception fa@# owing to the slowness of the
identification procedure, insufficient accommodatioapacity of those facilities and
inadequate living conditions in the available fiieit’””. The Court in this regard
acknowledged the concrete possibility that a sigarft number of asylum seekers
removed to Italy could be left without accommodati@r accommodated in
overcrowded facilities without any privacy, or even insalubrious or violent
conditions. Unlike the first case, it was therefemphasized that Swiss authorities
should obtain assurances from their Italian coyateds that on their arrival in Italy the
applicants would be received in facilities with mmum living standards, and that the
family would be kept togeth&f. In this sense, the Court referred to considematio
taken inBosphorus Hava Yollari Turizm ve Ticaret Anomimk&irv. Ireland” in
which it was pointed out that, althougthé Convention did not prohibit Contracting
Parties from transferring sovereign power to aremmational organisation in order to
pursue cooperation in certain fields of actiVjty States.[still] remain responsible

under the Convention for all actions and omissiohtheir bodies under their domestic

47> samsam Mohammed Hussein and Others v. the NetHsriamd Italy Application No.27725/10,
para.78.

7% |pid., para.70.

47" Tarakhel v. SwitzerlandApplication N0.29217/12, para.57; Informationcatsased on findings of the
following organisations: The Swiss Refugee Cou(®iH-OSAR),Reception conditions in Italy: Report
on the current situation of asylum seekers and fi@ages of protection, in particular Dublin retnees
Berne, October 2013 (“the SFH-OSAR report”); PROYAS Maria Bethke, Dominik BenderZur
Situation von Flichtlingen in Italien28 February 2011, www.proasyl.de (“the PRO AS¥part”);
Jesuit Refugee Service-Europe (JRB)blin 1l info country sheets. Country: Italilovember 2011 (“the
JRS report”); Office of the United Nations High Caissioner for Refugees, UNHCR Recommendations
on important aspects of refugee protection in Jtdlyly 2012 (“the 2012 UNHCR Recommendations”);
report by Nils Muiznieks, Council of Europe Comnis®er for Human Rights, published on 18
September 2012 following his visit to Italy fromt@ 6 July 2012 (“the Human Rights Commissioner’s
2012 report); and the European network for techniomperation on the application of the Dublin I
regulation,Dublin 1l Regulation National Report on Itallt9 December 2012 (“the Dublin II network
2012 report”).

78 Ipid., para.120.

479 Bosphorus Hava Yollari Turizm ve Ticaret Anomink&irv. Ireland Application No.45036/98.
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law or under their international legal obligatiot§®. The reference to “international
obligations” in this case related to the respecttfe principle ofnon-refoulement

implying Contracting States shall not remove argividual towards a territory where
he would be exposed to ill-treatment, includinghsfers occurred within the Dublin

area.

Since in both cases the applicants failed to demmatesthey had been actually
subjected to any inhuman or degrading treatmermtreths the possibility that the
differences between the two decisions were grourmted press briefing note on the
status of Italy’s asylum system provided by the |@Mthe 28 January 2014, cited by
the Court of Strasbourg ifarakhel In this press note it was reinforced that Itabyid
no longer handle the number of asylum seekers Becafithe large increase in the
amount of people arriving through the Mediterransaa routes, overcrowding and
exceeding the capacities of its reception cefftteShat sufficed to prove Italy was not
guaranteeing minimum conditions along its recepti@atilities, precluding the
automatic application of the Dublin transfers basedthe premise that all Member
States were salf¥.

Hence, the decision imarakhelrepresents a development to the way in which the
ECtHR so far had been positioning itself towardsopean Union matters. It disrupted
European norms and procedures for processing asykekers, creating a disjointed
policy, which Dublin countries may be pressed t@lement and act upon from this
moment on. By requiring individual guarantees tkia¢ applicants would not be
exposed to ill-treatment once removed to Italy, @wairt constrained one of the major
goals of the Dublin Regulation, that of a Commotigyoon asyluni®>. This way the

Court throw an entire system into turmoil and aedatan atmosphere of non-

“80Tarakhel v. Switzerlandipplication N0.29217/12, para.88.

“81 |bid., para.50: ©Over 45,000 migrants risked their lives in the Medanean to reach Italy and Malta

in 2013. Of those who arrived in Italy, over 5,408re women and 8,300 were minors — some 5,200 of
them unaccompanied. Most of the landings took pilatampedusa (14,700) and along the coast around
Syracuse in Sicily (14,300). This year (2013) ntigratowards ltaly’s southern shores tells thatrthe
has been an increase in the number of people esgdmm war and oppressive regimes. Landings are
continuing in January 2014. On 24 January, 204 mads were rescued by the Italian navy in the Strait
of Sicily and landed in Augusta, close to SyracuHee real emergency in the Mediterranean is
represented by those migrants who continue totlosie lives at sea. Over 20,000 people have dietién
past twenty years trying to reach the Italian codstey include 2,300 in 2011 and around 700 in 2013
“82Tarakhel v. Switzerlandipplication N0.29217/12, paras.90-91.

“83 Rubin, A.T.,Shifting Standards: The Dublin Regulation and 11216, pp.148-149.
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compliance, where countries began to look for wagsund the standards, creating
uncertainty on the way to comply with them and hbey will be enforce®”.

This reasoning gained juridical space, in particidlareason of the massive increase
in the number of arrivals that exceeded the recaptapacities of southern EU Member
States, being acknowledged also by the CJEU witlendecisions oN.S. v. Secretary
of State for the Home Department and M.E., A.SMT., K.P., E.H. v. Refugee
Applications Commissioner, Minister for Justice,uiifty and Law Reforfii>. The
Court in this case determined that, in order énsure compliance by the European
Union and its Member States with their obligatia@ncerning the protection of the
fundamental rights of asylum seekers, the MemlagesStincluding the national courts,
may not transfer an asylum seeker to the ‘MembateStesponsible’ within the
meaning of Regulation No 343/2003 where they cam@otunaware that systemic
deficiencies in the asylum procedure and in theep&on conditions of asylum seekers
in that Member State amount to substantial grood$elieving that the asylum seeker
would face a real risk of being subjected to inhanma degrading treatment within the
meaning of Article 4 of the Chartéf®. This has been rendering the implementation of a
CEAS, framed in application of the Dublin Regulatianore complicated, posing a
counterpart to the free movement of persons withim Schengen area as internal

borders control are inexistent, even to migrantienirregular situatiof”.

2.3. The international obligations of Italy towardsthe interceptions at sea: the case
Hirs Jamaa and Othersv. Italy

The Hirsi judgment became important not only for emphasizihg absolute
character of the principle ofon-refoulemenand its manner of operation in a maritime
context, but also for reinforcing the idea that aBtate activity encroaching on
fundamental rights should be embedded in a cleandwork of legal safeguards on

procedural standarf. This judgment is already treated in this wtklealing with the

84 |bid., p.151.

85 CJEU [GC],N.S. v. Secretary of State for the Home DepartraedtM.E., A.S.M., M.T., K.P., E.H. v.
Refugee Applications Commissioner, Minister fortides Equality and Law ReformJoined Cases
Application Nos.C-411/10 and C-493/10, JudgmenbD2atember 2011.

88 |pid., para.94.

87 Bossuyt, M., Tarakhel c. Suisse: La Cour de Strasbourg rend engius difficile une Politique
commune européenne en matiere d"aSiRIEL, Vol.25, 3, 2015, p.5.

“88 Den Heijer, M.,Reflections on Refoulement and Collective Expulsiche Hirsi CaselJRL, Vol.25
No.2, 2013, p.266.

89 See supra, Chapter |, para.1.3.

135



extraterritorial application of the principle afon-refoulementand herein it will
approach how such practices were elaborated irrdacoe with the specific interests of
the Italian authorities and how this affected I®linternational obligations towards

International Refugee Law and the EU Asylum PradecBystem.

European Heads of State and Government had aleekaypwledged the importance
of ensuring protection for those who travel in naiXws at sea in Stockholm in 2010,
where the European Council called focléar common operational procedures
containing clear rules of engagement for joint ggiems at sea, with due regard to
ensuring protection for those in need, in accordaneith international law/**°.
Furthermore, the European Council and the Europaahiament also affirmed that the
strengthening of border controls should not prevaernsons entitled to international
protection from gaining access to protection, tfeeerequiring the implementation of
more sensitive border contrdls The Italian operations were thus considered frorgf
to such terms, as it did not respect the wide dedeppinion that a refugee, including
those found at sea, should under no circumstancetbened to a territory where he can
be submitted to ill-treatmeHit.

Hirsi was one among many cases in which push-back amesaénvisaging the

reduction in the number of mixed flows travellifoydugh the sea occurf®d They

49 The Stockholm Programme — An Open and Secure E@eping and Protecting Citizen®J 2010 C
115-01, Official Journal of the European Union, 4WP010, para.5.1.

91 Green Paper on the future Common European Asyluste@yCOM (2007) 301 final, Brussels, 6
June 2007, para.5.Buropean Parliament resolution of 18 December 2608he evaluation and future
development of the FRONTEX Agency and of the Earop®arder Surveillance System (EUROSUR)
(2008/2157(INI)), Strasbourg, 18 December 2008takp, pts.13,18 and 28.

92 Hirsi Jamaa and Others v. ItalyApplication No.27765/09, Concurring Opinion ofdde Pinto de
Albuquerque, pp.68-69:The prohibition of refoulement is not limited te tterritory of a State, but also
applies to extra-territorial State action, includiraction occurring on the high seas. This is truler
international refugee law, as interpreted by theetrAmerican Commission on Human Rights, the United
Nations High Commissioner for Refugees, the Uritations General Assembly, and the House of Lords,
and under universal human rights law, as appliedh®y United Nations Committee Against Torture and
the United Nations Human Rights Committee

493« According to the Italian authorities, from 6 May@dNovember 2009, a total of nine operations were
carried out, returning a total of 834 persons tdya. The precise modalities of the operations hate
been made public and were not otherwise fully dssdl to UNHCR. However, Italian officials have
provided some information to the media and in tiaéidn Parliament. Furthermore, UNHCR collected
information by interviewing a number of withessethiese “push-back” incidentsUNHCR, Submission

by the Office of the United Nations High Commissidior Refugees in the Case of Hirsi and Others v.
Italy (Application No0.27765/09) March 2010, para.2.1.2, Available at:
http://www.refworld.org/pdfid/4d92d2c22.pdiAccessed 05 June 2018]in“ April 2010, the Italian
Interior Minister, Roberto Maroni, hailed the Libydeal, citing drop of 96 percent in migrant boat
arrivals in Italy, with 28,000 fewer arrivals in ¢hfirst months of 2010 compared to 2Q0Pen Heijer,

M., Reflections on Refoulement and Collective Expuldionthe Hirsi Case IJRL, 2013, p.269
(footnote19): ANSA,96% Drop in migrant arrivals after accord with bjib, 16 April 2010; Blitz
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were result of bilateral agreements concluded batwely and Libya from 2007-2009,
including the Treaty on Friendship, Partnership @ubperatioft®, that envisaged
patrolling of irregular vessels, activities strongtriticised by the UNHCR and a
number of NGO¥®. The European Committee for the Prevention of (frer(CPT) had
even conducted an ad hoc visit from 27 to 31 JOR92 in which they appointed that
Italy’s policy of intercepting migrants at sea wet only being conducted in a coercive
manner, obliging migrants on board to return toyhiband other non-European
countries, but was also violating the principle rdn-refoulementpart of Italy’s
obligations under Article 3 of the ECAR

This situation can be related to the recent cas&qfarius’, a rescue vessel operated
by the German NG@OS Méditerranéthat took 629 migrants from overcrowded boats
traveling within the Central Mediterranean routegween the 9 and 10 June 2018,
occurred under the initiative of search and resgperations (SAR) carried out by
NGOs and the Italian Navy. On the 10 June the Agsawas on its way to ltaly
coordinated by the Maritime Rescue Coordinationt@efMRCC) and when they were
around 35 nautical miles from the southern coastady, Italian authorities ordered the
Aquarius to stop, refusing the access to its pand permission for disembarkation.
This is a measure that, according to the Italianisfér of Interior, would be Italy’s new

policy for any NGO vessel rescuing migrants in Mhediterranean Sea. Despite current

Quotidiano,Immigrazione, 170 clandestini in Italia nel primaagrimestre del 2010: 96% meno del
2009 16 April 2010; Times of Maltakrontex patrols stopped as Malta quits. Italy, labyatrols to be
very effective28 April 2010; The bilateral agreements were however suspendéanviob the Libyan
revolt in the first months of 2011 and,, in thaaye new record of around 55,000 boat arrivals ainty
from Tunisia — was recorded in Italy’s southerntrisland Lampedusa up to Septenib&en Heijer,
M., Reflections on Refoulement and Collective Expulsidhe Hirsi CasglJRL, 2013, p.270.

494 || trattato ltalia-Libia di amicizia, partenariatoe cooperazioneXVI legislatura, No.2041, 23
December 2008, Available at:
http://www.camera.it/ _dati/leg16/lavori/schedelaitglecomando_wai.asp?codice=16pdi0017390
[Accessed 5 June 2018].

9% UNHCR, UNHCR deeply concerned over returns from ltaly tbyh, 7 May 2009, Available at:
http://www.unhcr.org/news/press/2009/5/4a02d4546¢tmdeeply-concerned-returns-italy-libya.html
[Accessed 5 June 2018]; UNHCRNHCR interviews asylum seekers pushed back tcal ib§ July
2009, Available at: http://www.unhcr.org/news/briefing/2009/7/4a5c63R8hcr-interviews-asylum-
seekers-pushed-libya.htfAccessed 5 June 2018]; Human Rights WaRished Back, Pushed Around
— ltaly’s Forced Return of Boat Migrants and Asyl@mekers, Libya’s Mistreatment of Migrants and
Asylum Seekers New York, 2009, Available at:
https://www.hrw.org/sites/default/files/reportskt@909web 0.pdf[ Accessed 5 June 2018]; Amnesty
International,Libya: ‘Libya of tomorrow’: What hope for human hitg 23 June 2010, Available at:
https://www.amnesty.org/en/documents/MDE19/007/2&i/jAccessed 5 June 2018].

49 Council of EuropeReport to the Italian Government on the visit &lltcarried out by the European
Committee for the Prevention of Torture and InhunoarDegrading Treatment or Punishment (CPT)
FROM 27 TO 31 July 2009CPT/inf (2010) 14, Strasbourg, 28 April 2010, Aable at:
https://rm.coe.int/16806972{Bccessed 5 June 2018].
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Maltese Prime Minister criticised Italian’s conduibclaring this position was contrary
to international rules, Malta itself refused thepskeaving it on stand-by for another
day. Maltese and lItalian vessels supplied the Agsaship with water and food, but
none of them accepted the ship in their own teteso On the 11 June, Spain
announced its availability to accept the disemhbawkeof the Aquarius ship in the port

of Valencia and Italy offered its ships to faciléasafe passage.

In order to identify whether or not Italy and Maliave violated their international
obligations in the referred events, it is esseritiakeinforce the limits of maritime law.
According to the International Convention on Manié Search and Rescue (the SAR
Convention§®’ coastal States have the duty to establish seardhrescue operations
within their own Search and Rescue Regions (SR&#)sequently coordinating the
disembarkation of the rescued persons at a plasafefy. This rule was amended in the
Convention in 2004, just after the ‘Tampa-incident'which Australia prohibited the
Norwegian vesselampatoto enter the Australian territorial sea in ordedisembark
433 migrants just rescued on the high seas. Thaexément however did not specify
how to predetermine the disembarkation port forheawident. This means that
although the responsible State was bound to firied Bavens for the individuals on
board, it was not compelled to allow disembarkatioits own territory. The Aquarius
case occurred in a part of the Mediterranean Seerevho State assumebk jure
responsibility for the coordination of SAR. Libyahigh would be the nearest State has
not officially established its SRR neither posse$4RCC; Malta always objected to the
2004 amendment, fact that exclude its obligatiomgatds this rule; and Italy that in this
case could be entitled the responsible State ig balund to coordinate the rescue
operation and find a port for disembarkation, baesl not have obligation to allow
disembarkation on its own territd®. This is a shortcoming of the relevant treaty
regime that, if read through the rationale of thegple of effectiveness, could be even

regarded as a default obligation of disembarkatiothe SAR responsible State

9" International Convention on maritime search andcres No.23489, Hamburg, 27 April 1979

%8 Fink, M., Gombeer, K.The Aquarius incident: navigating the turbulent eratof international law
EJIL, 14 June 2018, Available dittps://www.ejiltalk.org/the-aquarius-incident-ngating-the-turbulent-
waters-of-international-lawjAccessed 14 June 2018].

499 papastavridis, FThe Aquarius Incident and the Law of the Sea:dlylin Violation of the Relevant
Rules? 1JIL, 27 June 2018, Available dbttps://www.ejiltalk.org/the-aquarius-incident-atiee-law-of-
the-sea-is-italy-in-violation-of-the-relevant-rulgAccessed 27 June 2018].
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Notwithstanding human rights law might oppose therggative that the SAR
responsible State is not necessarily bound to acispmbarkation in its own territory,
justifying that this could impose risks to the ttigh life of the individuals on board, it is
important to remind that in thidirsi judgment the Court of Strasbourg determined that
States are responsible for acts contrary to AridesCHR occurred in the high seas only
when State officials exercise physical and effectiwontrol over the individuals
subjected to the violations in question. By insting the Aquarius to stand by, Italy
undoubtedly exercised some control over the indi@isl on board, exposing them to
risk of life. However, it is not clear whether ootnsuch forms of control configured
enough grounds to qualify the given circumstanceavithin the exercise of Italy’s

jurisdictior?®.

The Court of Strasbourg in other occasions haagdireinderlined that the high seas
were not a human rights no man’s land, meaning mhatitime interdictions could
indeed bring affected persons within the jurisdictdf the interdicting Stat&. This is
a teleological interpretation based on the judtfan that, whenever a State chooses to
engage in coercive activity at sea and brings migrainder its control, the only
expected consequence was that its duties relatdtetapplication of the ECHR were
engaged, rejecting ltaly’s argument that such dfmera had the mere purpose of
rescuing, hence entertaining exclusively obligatiamder the UN Convention on the
Law of the Se¥? This line of through is compatible with the ECtldRase law on the
concurrent applicability of other regimes of int&tional law or treaties in which it is
reinforced that such obligations do not reducesit@pe of the ECHR, neither prevent
the its applicatiorf°. Notwithstanding this is a prospecting perspeciivéerms of the
promotion of human rights, this mode of reasoniogla display reluctance from States
in conducting rescue operations for fear of becgmawmtomatically bound by the

obligations towards the migrants on boatd

%00 g,

1 ECtHR [GC],Medvedyev and Others v. Frandgpplication No.3394/03, Judgment 29 March 2010,
para.81.

P2 UNCLOS, Article 98 on the duty to render assiséar®eeHirsi Jamaa and Others v ItalyApplication
N0.27765/09, para.95.

%3 Den Heijer, M.,Reflections on Refoulement and Collective Expulsiathe Hirsi CaselJRL, 2013,
p.272; see ECtHRSoering v. the United Kingdqgmi\pplication N0.14038/88, Judgment 7 July 1989,
para.86; ECtHR [GC]Bosphorus Hava Yollari Turizm ve Ticaret Anomink&irv. Ireland Application
N0.45036/98, Judgment 30 June 2005, para.153.

% bid., p.273.
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The Court inHirsi further considered that Italy exercisgel jureandde factocontrol
over the migrants on board, the first justifiedotigh the application of the principle of
flag ship as determined under Article 92 UNCLOS #mel second because they were
actually under the factual power of the Italianhauities during the whole operatin
Besides, the conditions in which the interceptiocouwred, with no information given to
the migrants regarding their fate, no conductiondantification procedures and no
availability of interpreters and legal advisorsomler to enable them to comprehend the
situation and the procedures they were being chttieough, contributed for these
individuals to do not declare their wish to appbr fasylum®. This factor that is
likewise affected by the conditions in which theselividuals are often found —
dehydrated, physically and mentally exhausted,ntpas unique concern at the time of
rescue to be brought to safety —, usually discasdige lodging of asylum applications
and hides the fact that the intercepted persong aetually in need of international
protectiori””.

In these terms, the Court considered ltaly respbmdior the conduction of the
operation. Despite Italy declared that Libya wasage-third country, based on the fact
that Libya had ratified the ICCPR, the CAT and tAdrican Union Refugee
Convention, also being member of the Internati@ranization for Migration ION®
the Court emphasized the importance of looking upghothe reports issued by the
UNHCR and NGOs indicating that refugees enjoyedpecial protection in Libya and
were treated as any other clandestine migrants)gaeal risk of being detained under
inhuman circumstances or even being exposed taredft This is a situation that
remains unchanged. According the Amnesty Internatjomigrants, refugees and
asylum seekers in Libya continue to be subjecteavittespread violations of their
human rights and abuses at the hands of detengéintrecofficials, the Libyan Coast
Guard, smugglers and armed groups. Between 2012@18, it is estimated that an
average of 20,000 people were arbitrarily held iimyan detention centres run by the
Directorate for Combating lllegal Migration (DCIMynder horrific conditions of

extreme overcrowding, lacking access to medicaké aand adequate nutrition, and

% See supra, Chapter |, para.1.3.

% Hirsi Jamaa and Others v ItalApplication No.27765/09, paras.96, 202-204.

7 Den Heijer, M.,Reflections on Refoulement and Collective Expulsiathe Hirsi CaselJRL, 2013,
p.275.

>% Hirsi Jamaa and Others v ItalyApplication No.27765/09, para.97.

%9 bid., para.125.

140



systemically subjected to torture and ill-treatmantluding sexual violence, severe
beating and extortion. Libyan law continues to eaniatize irregular entry, stay and exit

of foreigners, and still lacks a legal framework dsylun?™®.

It is important to highlight that international hamrights law prohibits violations to
the right to life, arbitrary detention, torture aedforced disappearance. These are
prohibitions that Libya, as a State party to sorhthe core international human rights
treaties such the ICCPR and the CAT should respeatg thus bound to protect and
fulfil the therein rights to all persons within therritory in which it exercises
jurisdiction. This means Libya should guaranted ti@ one is subjected to arbitrary
detention as defined under Article 9 ICCPR, oricsim of deprivation of liberty after a
manifestly unfair trial or without a legal basisdattat every person has access to bring
his/her claim in front of a judicial authority, Ingj also entitled to challenge the legal
and factual basis of his/her detention. Beyondpmaling to the HRC, the State is also
responsible for ensuring that entities such as dmgneups, empowered or authorized by
it to carry out arrests and detention, act alignath international human rights
standards, turning Libya a still unsafe destinatfon returning migrants, asylum-

seekers and refugeds

The Court further emphasised the risk of thosermew in Libya to be subject to
arbitrary repatriation based on the fact that Lilwas not a ratifying State of the 1951
Geneva Convention, therefore not providing for gefel status determination neither an
equivalent asylum procedure, the UNHCR possessedimaarole there and there were
evidences that Libyan authorities had actually cated forced returns of asylum-
seekers and refugéés It is important to highlight that also the Audima case law
employed similar reasoning in August 2011, whenHigh Court of Australia blocked
the exchange of 800 ‘offshore entry persons’ frohri€€mas Island to Malaysia in
exchange for 4,000 refugees recognised by UNHCRMadaysig™® The Court

concluded that because Malaysia was not ratifyingteS of the 1951 Geneva

*10 Amnesty International,ibya 2017/2018Available at:https://www.amnesty.org/en/countries/middle-
east-and-north-africa/libya/report-libyf@ccessed 14 June 2018].

1 OHCHR, Abuse Behind Bars: Arbitrary and unlawful detentionLibya April 2018, pp.12-13,
Available at:
https://www.ohchr.org/Documents/Countries/LY/AbuséiBdBarsArbitraryUnlawful_EN.pdAccessed
14 June 2018].

*12|pid., paras.153-155.

*13 Australia High CourtPlaintiff M70/2011 v. Minister for Immigration an@itizenship; and Plaintiff
M106 of 2011 v. Minister for Immigration and Citiednip HCA 32, Judgment 31 August 2011.
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Convention, neither possessing procedures for m@targ refugee status or domestic
laws guaranteeing protection agaimstoulement then it was not considered a safe

country™

A second issue tackled iHirsi was the collective expulsion of aliens, regulated
through Article 4 Protocol No.4 ECHR, also treatedothers cases a¥hlaifia and
Others v. ltaly®*®, “Conka v. Belgiufit’®, “Georgia v. Russian Federatitt’, and
“Sharif and Others v. Italy and Gre&e¥. Although Italy has argued thalirsi could
not be considered a case of expulsion as for thatould be necessary that the
applicants had entered ltalian territory, the CairStrasbourg adopted a teleological
approach on the matter emphasising firstly thatheeithe text nor the drafting history
of the Protocol No.4 give conclusive indications tre territorial scope of the
provisiorr*® secondly that it should always be taken into antdhe principle that the
Convention is a living instrument that must be ripteted in light of the present-day

conditions, fulfilling the purposes for which theopision was created fo°.

This built a wide scope of application to the photion on the collective expulsion
of aliens encompassing it within the context of itmae interdictions as such activities
could also be used by States as a tool to previgmants from reaching their bordefs
This approach was justified by the Court based lom fationale that sea rescue
operations also involved the enforcement of immigralaws, hence requiring that
States respect all procedural guarantees agairmilston when conducting such
activities, even when in exercise of their dutiesler Article 98 UNCLO%? If in one
side this inevitably discourages States to condesttue operations when the burden is
too high?® in the other side, the ECtHR'’s case law defentted prohibition of

>4 |bid., para.135.

15K hlaifia and Others v. ItalyApplication No.16483/12.

%1% Conka v. BelgiumApplication No. 51564/99.

*¥” Georgia v. RussiaApplication N0.13255/07

*18 Sharifi and Others v. Italy and Greeo&pplication No.16643/09.

*19 Hirsi Jamaa and Others v ItalyApplication No.27765/09, para.173-174.

%2 |pid., para.175; See also ECtHRyrer v. the United KingdopApplication No.5856/72, Judgment 25
April 1978, para.31.

21 pid., para.180

%22 |pid., para.185: According to the Court lackinggedural guarantees in this case wedertification
procedure by the Italian authorities, which resteid themselves to embarking all the intercepted
migrants onto military ships and disembarking themLibyan soil. Moreover, the Court notes that the
personnel aboard the military ships were not traini® conduct individual interviews and were not
assisted by interpreters or legal advisers

% Den Heijer, M.,Reflections on Refoulement and Collective Expulsicthe Hirsi CaselJRL, 2013,
p.284.
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collective expulsion of aliens shall be anyhow ecdd to all kinds of removals,
including those happening along interceptions atdba. Although such activities are
not necessarily prohibited, the Court stressed gbgentiality of conducting them
respecting procedural guarantees such as enswergome an individual, reasonable
and objective examination of case, implying eadsqe concerned has been given the
opportunity to put arguments against his expufébn

Procedural guarantees are further available undelé 13 ECHR on the right to an
effective remedy to all individuals whose rightsdafiteedoms as set forth in the
Convention are violated. This is recourse that kEsalthe obtainment of relief at
national level and must be effective in practicevadl as in law, requiring from
removing States to conduct an independent andaugoscrutiny of the claim, leading
inclusive to the suspension of the implementatibrthe measures impugn&d This
means that, given the irreversibility of the consatces derived from the application of
removal, Italy should have ensured that the migram board had obtained sufficient
information regarding relevant procedures and hmaubstantiate their claims, and that
hence they have been provided with proper legaistasge and interpretation
serviced®®. The Court reinforced that the special naturéhefrharitime environment, as
justified by Italy for not conducting all proceduguarantees, could not be a reason for
not covering individuals of minimum legal guararst@egarding the enjoyment of their
human rights protected by the Conventfdn

Despite neither the EU nor its Frontex Agency wdirectly involved in any push-
back operations, the EU agreed with the ECtHR’ssitmt in Hirsi, insisting in the need
for the EU to clarify the rules applicable to mianié controls based on common
standards on asylum and border control, respedtiegprerogatives of Article 78
TFEU?® At present, the application of such rules is atlyeshaped by three distinct
elements: the Frontex rules, the asylum directeved regulations, and the Schengen
Borders Code. Despite the scope of first citednmstéd to facilitating cooperation on

border control among Member States, thus leavinthé hands of State authorities

24 Hirsi Jamaa and Others v ItalyApplication No0.27765/09, para.184-185; See &stiani v. France
Application N0.45223/05, para.81.

%2 |pid., para.197-198.

% |pid., para.204M.S.S. v. Belgium and Greedgplication No.30696/09, para.185.

%27 |bid, para.178.

2 Communication from the Commission to the Europearlidment and the Council - An area of
freedom, security and justice serving the citjiz&OM (2009) 262 final, Brussels 10 June 2009,
para.4.2.3.1.
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primary responsibility on surveillance and contfylas an agency of the EU Frontex is
bound to observe and ensure that activities coeduetithin its mandate be in
accordance with full respect for the rights laidwian the Chartef®. As for the second
element referring to the asylum directives and lagns, regardless of their general
inapplicability on interceptions at the high sdasy still are applicable iHlirsi in view

of the Italian Navigation Code, considering vessedgistered in lItaly as Italian
territory"®!, therefore putting the migrants on board withie jrisdictional scope of the
asylum directives. Finally, the third factor involg the Schengen Borders Code also
applied to zones on the high seas, implying thé{nask operation conducted Hirsi
indeed fell within the territorial scope of the @ The applicability of the Code
within this case was rather important, firstly besa in accordance with related
developments in the CJEU case law EU law must Ipieapin strict compliance with
human rights®* secondly as the Schengen Borders Code contaimsingber of
procedural standards and individual safeguardsetoebpected when a Member State
undertakes border control, including the obligatiorestablish identities, the rule that
entry may only be refused by means of a substadtidecision, the right of every

person to appeal against a refusal of eftry

2 Council Regulation (EC) N0.2007/2004 of 26 OctoP@d4 establishing a European Agency for the
Management of Operational Cooperation at the ExdéBorders of the Member States of the European
Union, Official Journal of the European Union, 25 NovemB@04, Article 1(2).

3% Den Heijer, M.,Reflections on Refoulement and Collective Expulsicthe Hirsi CaselJRL, 2013,
p.286 (footnote 113): On 6 March 2012, the Europ&mbudsman opened an inquiry into the
implementation of fundamental rights obligations pntex. See, Press release No0.4/2012, European
OmbudsmanDmbudsman investigates Frontex’s fundamental righfdementation13 March 2012; see
also Human Rights Watch Repofthe EU’s Dirty Hands: Frontex involvement in llleBtment of
Migrant Detainees in GreeceNew York, September 2011; Papastavridis, Eortress Europe and
FRONTEX : Within or Without International Law79 NJIL, 2010, pp.75-111; Article 51(1) of the
Charter determines the duty of Frontex to ensueeafiplicability of its activities in accordance fwihe
rights foreseen in the Charteitlfe provisions of this Charter are addressed toiis&tutions and bodies

of the Union with due regard for the principle afbsidiarity and to the Member States only when they
are implementing Union law. They shall thereforspect the rights, observe the principles and pr@emot
the application thereof in accordance with theispective powefs

%31 Article 4 of the Navigation Code of 30 March 1942, amended in 2002 as followstatian vessels

on the high seas and aircraft in airspace not sabje the soverengty of a State are consideredeto b
Italian territory”.

*32 Hirsi Jamaa and Others v ItalyApplication No.27765/09, para.34.

°3 European Parliament v. CouncilApplication No.C-540/03 para.38; CJEWiubert Wachauf v.
Bundesamt fir Erndhrung und Forstwirtschafoplication No.5/88, Judgment 13 July 1989, pbra.
CJEU, Elliniki Radiophonia Tiléorassi AE and Panellinian@spondia Syllogon Prossopikou v. Dimotiki
Etairia Pliroforissis and Sotirios Kouvelas and Niaos Avdellas and othergpplication No.C-260/89,
Judgment 18 June 1991, paras.41-45.

%34 Regulation (EC) N0.562/2006 of the European Paréiamand of the Council of 15 March 2006
establishing a Community Code on the rules goverriime movement of persons across borders
(Schengen Borders Codé)fficial Journal of the European Union, 15 Mag®06, Articles 3, 5(4)(c), 7
and 13.
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The conclusion is hence that extraterritorialityeslonot preclude the application of
the ECHR in the context of border surveillance amdration control operations. The
interdiction of migrants on the high seas withmdividual procedural guarantees does
configure a violation of Article 4 Protocol No.4dArticle 13 ECHR, including cases
in which asylum has not been explicitly requestBlis rationale follows the general
rules of treaty interpretation adhered to by thes€oaccording to which contracting
Parties must honour their obligations effectivelydain good faitA*> There is no
impediment on extending this reasoning to otheerg@ption measures carried out
beyond sovereign territory in the forms of visa amalogous pre-entry clearance
operations as their impact is similar to maritinmerdiction once their effect is to
prevent migrants from reaching the State bordersHowever, the potential
repercussion of such legal progresses could leadralistic consequences as it seems
to be improbable that legal services, translatonsl appropriate reception and
procedural facilities be provided in embassies,aathships, or at any other offshore
location$™’. Before, it is necessary to assess whether opmumedural guarantees can
be legally implemented and enforced throughout nmgginl strategies of extraterritorial

migration governancé®

*% Moreno-Lax, V.,Hirsi Jamaa and Others v. Italy or the Strasbourgu@ versus Extraterritorial
Migration Control? HRLR, 2012, p.596.

%% |bid., p.597;Hirsi Jamaa and Others v ItalyApplication No.27765/09, para.180.

37 |bid., p.598 (footnote 162): On the feasibility Bfotected-Entry Procedures, see Noll, @sjons of
the Exceptional: Legal and Theoretical Issues Rhibg Transit Processing Centres and Protection
Zones EJML, 2003, p.332; See also Moreno-Lax, The External Dimension of the Common European
Asylum System after Stockholin Gortazar Rotaeche et al. (edEyropean Migration and Asylum
Policies: Coherence or ContradictionBrussels: Bruylant, 2012, p.103

%% |bid.; see also Giuffré, M\Watered-down Rights on the High Seas: Hirsi Jamad @thers v. Italy
2012, p.61; IACHR,Haitian Centre for Human Rights and Others v. UditStates Application
N0.10.675, Report N0.51/96, Judgement 13 March 1997
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CONCLUSION

This work provided a general overview on the indé¢iomal obligations derived from
International Refugee Law and the EU Asylum PravecSystem, as well as how they
have been implemented along the EU Member Statgmriicular the case of Italy that
has been hardly affected by the current refugestsciThe purpose was to show how the
normative can produce different application staddlawithin distinct Member States
and international courts depending on the genemalurbstances, being strongly
influenced by the number of arrivals and the s@donomic conditions of a country.
Periods of massive arrivals can indeed lead goventsrito adopt non-entry policies and
at times even to disregard procedural guarantestscin hinder the access to status
determination, resulting in violation of asylum-kees fundamental rights, some of
them consideredjus cogensunder international law as the principle obn-

refoulement™®.

The present situation has shown that, althoughetheaive been consistent
developments within the ECtHR case-law, especialliirsi®*® in which it has been
reinforced the need of considering extraterritomaerceptions within the context of
refoulementwhen proved the exercise of power by State autesft, there are still
present in the high seas State conduct preventiagatrival of new asylum-seekers,
such as the recent decision of the Italian goventnmenot allowing the disembarkation
of the Aquarius ship, carrying more than 600 mitgam board, in national territofy.

This does not necessarily configure a violation imternational obligations under

39 See supra, Introduction.

>4 Hirsi Jamaa and Other v. Ita)yApplication No. 27765/09.

*41bid., para.74: Whenever the State through its agents operatingideiits territory exercises control
and authority over an individual, and thus juristifim, the State is under an obligation under Adidl to
secure to that individual the rights and freedomsler Section 1 of the Convention that are relewant
the situation of that individual

%42 BBC News,ltaly’s Matteo Salvini shuts ports to migrant rescship 11 June 2018, Available at:
https://www.bbc.com/news/world-europe-4443209Bccessed 11 June 2018]; Although French
President Emmanuel Macron condemned the positidtatyf on the case, Marie Le Pen, leader of the
hard-right National Rally (former National Fronyelcomed the decision, The Economis]y’s Matteo
Salvini refuses to let a boat full of migrants landRome 12 June 2018, Available at:
https://www.economist.com/europe/2018/06/12/itatyastte 0-salvini-refuses-to-let-a-boat-full-of-
migrants-land[Accessed 12 June 2018]; Le Mond®lémique autour du silence de la France sur la
situation du bateau humanitaire = ‘Aquariys’ 12  June, 2018, Available at:
https://www.lemonde.fr/immigration-et-diversitefakt/2018/06/12/polemigue-autour-du-silence-de-la-
france-sur-la-situation-du-bateau-humanitaire-aigga6313555_1654200.htmI[Accessed 12 June
2018].
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international maritime law. Although States are rfmbuo provide rescue within their
search and rescue region (SRR) and to find a saferhfor their disembarkation, there
is no specification that ‘safe haven’ shall necelshe within their own territory. In the
other way, this can certainly bring issues und&rimational human rights law as such
actions indeed exposed the migrants on board to ofslife, one of the most
fundamental principles of human rights

Furthermore, it has been demonstrated that sinstod large scale arrivals have
contributed to lowering the standards of procedgradrantees, at times resulting in
inadequate identification procedures, not providadan individual basis, neither with
the support of legal advisors and interpretersdip lthe applicant to comprehend the
information in a language he is familiarised wittonstraining the whole process of
status determination, culminatingriefoulementis demonstrated Hirsi*** and also in
other cases ashlaifia®® Shariff*®, Conka*’, Georgia v. Russfd® N.D. and N.T. v.
Spain*®, among others. Those all are cases that brouginessunder Article 4 Protocol
No.4 ECHR on the prohibition of collective expulsiof aliens and consequently under
Article 13 ECHR on the right to an effective remedicourse enabling the applicant to
contest the expulsion decision. The prohibitioncoflective expulsion of aliens is
foreseen under both customary and treaty intenmatiaw, as well as within the EU
legal order, inferring such practice is incompatillith Article 78(1) TFEU according
to which asylum policy has to respect the preragatiof the 1951 Geneva Convention
and other relevant treaties, and with Article 1%hef Chartet™.

This overall situation contributed to emphasizenewmre the existing gaps along the
Dublin System, created within the scope of the CEeASisaging asylum management
within the EU through responsibility allocation omsylum claims and mutual
recognition of asylum decisions, in the sense ithasylum is denied by one Member
State the decision is recognized by*alllf in one side States like Greece, Spain, ltaly

and the Balkan States have been overburdened bygigraphic location along the

*#3 See supra, Chapter llI, para.2.3.

> Hirsi Jamaa and Other v. Ita)yApplication No. 27765/09.

> Khlaifia and Others v. ItalyApplication No.16483/12.

>4 Sharifi and others v. Italy and Greed&pplication No.16643/09.
>’ Conka v. BelgiumApplication No.51564/99.

*#8 Georgia v. Russian FederatipApplication No.13255/07.
*9N.D. and N.T. v. Spajm\pplication Nos.8675/15 and 8697/15.
0 See supra, Chapter IlI, para.2.1.

%1 See supra, Chapter Il, para.3.

147



external borders of Europe, receiving large majasftasylum-seekers arriving through
the Mediterranean paths and from Turk&yin the other side renegotiation of the rules
attributing to the first-country of arrival respdpitity on the asylum claim seems to be
rather improbable at the moment. A discussion withie JHA Council on a proposal
that shall be presented in Brussels on the nexarizB29 June in order to reform the
rules of the Dublin System were criticized by matgmber States such as the Visegrad
group, Poland, Hungary, Czech Republic and Slovakiastria, the Netherlands,
Germany and Belgium. The proposal based on thermefproposal of 2018°
envisaging the implementation of an automatic &ioc mechanism within the EU
based on an equal division of asylum claims acogrdo each State’s capacity was
promptly refused by thet. Despite relocation schemes have been put inipeagtet,
Member States were acting reluctantly towards tlkities under such schemes,
disposing of very limited number of places avakalind imposing strict unilateral
conditions for acceptance of the asylum-seekeradthtion, first arrival Member States
still had to deal with the administrative burderigdentifying and registering the new
arrived ones within the Dublin System, also dealivith unfounded cases and return

obligations, making the schemes not effective

Moreover, most migrants traveling through the Mewddnean Sea paths do not
intend to remain in the country of first arrivaljtio move to richer European Member
States. This resulted in measures taken by coaritkie France and Austria of blocking
their internal borders in order to avoid these vittials land access to their territories,
not only affecting the functioning of the Schendgorders Code, but also contributing
for asylum-seekers to actually remain in theirtfitountry of arrival®®. Accordingly,
the ECtHR case law has shown in cases k&.S>>" and Tarakhe?®® that Member
States actually applied the returns under the DuUByjistem, even in situations in which
it was impossible to be unaware of the receptioficieacies in the ‘responsible
country’. All this lack of solidarity, derived frorthe reluctance of renegotiating the
Dublin system rules, facilitating the enforcemehtelocation schemes and closure of

2 bid., p.86.

53 COM (2016) 270 final.

%5 Corriere della SeraRiforma del regolamento di Dublino — Dalla Germaraili Italia coro di nq 5
June 2018, Available at:https://www.corriere.it/esteri/18 giugno_05/riforfregolamento-dublino-
1b566b84-68b5-11e8-8268-f285580d0dac.skimtessed 12 June 2018].

%> See supra, Chapter II, para.3.1.

¢ See supra, Chapter II, para.l.

*’M.S.S. v. Belgium and Greedgplication No.30696/09.

8 Tarakhel v. Switzerlandipplication N0.29217/12.
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internal borders left countries like Italy, Greexnad Spain alone in the management of
arrivals and resulted in the consequences likesien within the Aquarius case

*9BBC, EU’s Mediterranean migrant crisis: Just a messyafical politics? 13 June 2018, Available at:
https://www.bbc.com/news/world-europe-44466388cessed 14 June 2018].
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